T PED

SECOND REGULAR SESSICN, 1999 C.B. NO. //’2?;V

ELEVENTH CONGRESS OF THE FEDERATED STATES OF MICRONESIA

A BILL FOR AN ACT
To further amend title 24 of the Code of the Federated States of
Micronesia, as amended, by repealing chapters 1 through 5 in their
entirety, and enacting new chapters 1 through 5; by renumbering chapters
6 and 7 as chapters 9 and 10 respectively; by enacting new chapters 6
through 8; to establish the Marine Resources Act of 1999; and for other
purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:

1 Section 1. Chapters 1 through 5 of title 24 of the Code of the
2 Federated States of Micronesia, as amended, are hereby repealed in
3 their entirety.
4 Section 2. Title 24 of the Code of the Federated States of
5 Micronesia, as amended, 1is hereby further amended by adding a new
6 chapter 1 entitled “General Provisions”. -
y - - . et :-_-:m;,w;_} - o
7 Section 3. Title 24 of the Code of the Federated States of

8 Micronesia, as amended, is hereby further amended by adding a new

9 section 101 of chapter 1 to read as follows:

10 “Section 101. Purpose of this chapter. The purpose of
11 this chapter is to ensure the sustainable development and
12 use of the marine resources in the exclusive economic

13 zone by encouraging development of, and investment in,

14 fishing and related activities in the context of

15 effective stewardship.”

16 Section 4. Title 24 of the Code of the Federated States of

17 Micronesia, as amended, is hereby further amended by adding a new

18 section 102 of chapter 1 to read as follows:

19 “Section 102. Definitions. In this chapter, except
20 where otherwise specified, the following terms shall have
21 the meaninags stated below:

22 (1) ‘Access agreement’ means a treatv, adgreement or
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arrangement entered into by the Authority pursuant to

this act in relation to access to the exclusive economic

zone for fishing by foreign or domestic-based fishing

vessels, and includes bilateral and multilateral

instruments applicable at the national, sub-regional,

regional or international level.

(2) ‘Administrator’ means the director of a reaional

fisheries agency or any other organization or person

authorized, pursuant to section 108 of chapter 1 of this

title, to administer a fisheries access agreement or
fisheries management agreement to which the Federated
States of Micronesia is party.

3 ‘Agent’ includes rs appointed or desi ted

by a foreign fishing company to act as the legal

representative of that company within the Federated

States of Micronesia, including acceptance of and

response to legal process, pursuant to section 404(4) (a)

of chapter 4 of this title,.

(4) ‘Ajrcraft’ means anv craft capable of self-

sustained movement through the atmosphere and includes
helicopters.

‘Atoll’ means a naturally form coral reef svstem

which has one or more islands situated on the reef
system, including Ngulu, Ulithi, Sorol, Eauripik, Woleai,
Fgrgulgg. Ifalik, Olaimarao, FElato, Tamotrek, West Favyu,
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Puluwat, Pulap, Pulusuk, Namonuito, Kuop, Nomowin,
Murilo, Iosap, Namoluk, Satawan, Etal, Lukunor, Minto

Reef, Oroluk, Nukuoro, Kapingamarangi, Pakin, Ant,

Sapwuahfik, Mwoakilloa and Pingelap.

‘Authority’” means the Micro ian Maritim

Authority established by section 201 of chapter 2 of this

title.

(7) *Authorized observer’ means any person authorized

in writing by the Authority to act as an observer on

fishing vessels for the purposes of this title, including

any observer authorized pursuant to the provisions of an
access agreement or a fisheries management agreement.

(8) ‘*Authorized officer’ means anv person or category

of rsons designated pursuan ecti 502 of chapter

S of this title as an authorized officer.

9 ‘Based in the Federat tates of Micronesia’ ans

using land-based facilities in the Federated States of
Micronesia to support fishing, including location of the
home port of a vessel in the Federated States of
Micronesia, landing or transshipping all fish harvested
withi he exclusive economic zon o) erating under
a joint venture arrangement in the Federated States of
Micronesia, or under arrangements where the operator of a
vessel is participating in shore-based developments or is
otherwise making a substantial contribution to the

3 of 112



¢tT 30 ¥

JO =s0dan ARUWT 9yl J uUosi=d ITOUT paum

ST (OTUM DUTUSTJ I0J [95S3A 900 Ueq T (q
TUIPUST [[EA5A0 UT 9J0W J0 1997 USASS
TAJUSMY SoxnseaW (oTUMm DUTUSTJ J03 [9SS8a © (e)

ST L[elodoud WNSoX
S T1eUs DUTMOT[OF 9U3¥ JO o501 'JO¥ STy} jJoO sesodand
343 X04 DUT(STJ S0UsS3Sisqns spuiout 3J0U S350 e
TOT31e49d0 DUTUStTF 9U3 Tan €T 9q AeW UoTUum USTJ AU
UTPeI3 X0 DUTT(9S UL F(0Sox OF butiesdde X0 DUIPUSIUT
SoX DUIUSLJ AUE SUeaW ,DUL(STJ [CIoXoulol), T
TPSITqIUoId ST bUTUSTH

JOTUM DUTIOP SWijJ JO potisd € sueoll ,U0Sea% pPasolo. (21

TETSOUOAD TN
JO S51€15 pojeiopos o O USZI3T T ST Ogm UOSX
Suesw ,UsZT3jIo-Uou, pue TSOUOCID I JO So1€31S pojeiapad

307 JO USZI310 € ST OUm UoSisd € suesll ,UsZT3to. (11)

“DUTUESW DUTPUOdSSaX00 € SABU [l1eUs ,io9Ang, pue ’uosiad

To(joue J0J JUSbe Ue Se Jo3ieq 40 aseysind (9]

pue ‘on{ea JO UOLJeIopIsuosd

Ue X103 10 Sp San I0J Io3aeq X0 sseysan
e Tt Ssegoan q
TIS3Ieq O WSI1€ A0 I9314°
TSopUToUtT L,ANg, T

TAIISUPUL BUNy OT3SoWop o(3 JO JUSUAO[9ASD

G¢

Ve

€C

44

134

0¢

61

8T

LT

9T

S1

Al

€1

¢t

T

0T

<g7]7 on ‘gD

\)\

\



rée
c.s. vo. /-89 7

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

selling or trading any fish; or

(¢c) any vessel selling its services for sport

14) ‘Commercial pilot fishing’ means any fishing for
the purpose of testing the commercial wviability of:
(a) new fishing methods;
(b) developing new stocks of fish; or
(c) fishing in previously unexploited areas.

(15) ‘Court’ means the Supreme Court of the Federated

States of Micronesia.

(16) ‘Domestic-based fishing’ means any fishing by

foreign fishing vessels based in the Federated States of

Micronesia, but not including commercial pilot fishing.

17 ‘Domestic based access agreement’ means an

agreement between the Government of the Federated States

of Micronesia and one or more persons to permit domestic-—
based fishing within the exclusive economic zone.

(18) ‘Domestic fishing’” means any fishing by a local
fishing vessel longer than twenty-seven feet in overall
length, but not including commercial pilot fishing.

(19) ‘Drift net’ means a gillnet or other net or

arrangement of nets which is more than 2.5 kilometers

(1.56 miles) in length, the purpose of which is to

es entrap or entangle fish

(20) ‘Drift net fishing activities’ includes fishing
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with the use of a drift net and anv related activities

including transporting, transshipping and processing anv

drift net catch, and provisioning of food, fuel and other

supplies for vessels used or outfitted for drift net

fishing.

(21) ‘Exclusive economic zone’ means the exclusive

economic zone as defined in title 18 of the Code of the

Federated States of Micronesia.
(22) ‘Export’ means to:

(a) send or take out of the countrv:

b) attempt to send or ke out of the country:
receive on nt or consignment for purposes
f subsection (a) or (b):
act _as an nt for anothe rson for

purposes of (a) through (c); and

e) carry or transport anvthi for purposes of

ubsection (a ouagh (d and ‘exporter’ shall ve_a
corresponding meaning.

(23) ‘Fish’ means any living marine resource.

(24) ‘Fish aggregating device’ means any man-made or
partly man-made floating or semi-submerged device,
whether anchored or not, intended for the purpose of

regati fish, and includes any natural f1 i
object on which a device has been placed to facilitate

its location.
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(25) ‘Fish processing’ means the producing of any
substance or article from fish by any method and includes
the cutting up, dismembering. cleaning, sorting, loining,

freezing, canning, salting, preserving and reduction of
fish.

(26) ‘Fisheries management agreement’ means any
agreement, arrangement or treaty in force to which the
Federated States of Micronesia is party which has as its

urpose cooperation in or coordination of fisherie
management measures in all or part of the region, or
implementation of a multilateral access agreement,

inc i b not limited to, fisheries monitorin
control and surveillance and establishing criteria or
requirements for fishing and fisheries access, but which
does not include any access agreement.

27 ‘Fishery’ or ‘Fisheries’ means one or more stock of

fish or any fishing operation based on such stocks which
can be treated as a unit for purposes of conservation an
management, taking into account geographical, scientific,
technical, recreational, economic and other relevant
characteristics.

‘Fishery waters’ means the exclusive onomic zone

the territorial sea and internal waters as described in

1 f the Code of the F r States o

Micronesia, and any other waters within the jurisdiction

7 of 112



C.B. NO. (/-8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of e Federated States of Micronesia.

(29) ‘Fishina’ means:

(a) the actual or attempted searching for,

catching, taking or harvesting of fish:

(b) any activity which can reasonably be expected

to result in the locating, catching, taking or harvesting

of fish;

c) th lacin earching for or r verin
ny fish a tin vice or ociat lectroni
equipment such as radio beacons:

d) any operation at sea directly in s ort of or
in preparation for any activity described in this

paragraph except for operations defined as related
activities in subsection (50) of this section; and

(e) the use of an aircraft in relation to _anv

activity described in this paragraph except for flights

in emergencies involving the health or safetv of crew

mbers or the safe f a vesse
‘Fishi ear’ means an uipmen implemen

other thing that can be used in the act of fishing,

ing anv fishing ne rope, line, f1l tr hook

winch, boat, beacon or locating device, aircraft or
helicopter.
(31) ‘Fishing vessel’ means any vessel, boat, ship or

other craft which is used for, equipped to be used for or

8 of 112
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of a type that is normally used for fishing.

3 ‘Foreign fishing’ means any fishing not defined as
domestic fishing or domestic-based fishing, and not
including commercial pilot fishing or fishing from a
local fishing vessel less than or equal to twenty-seven
feet in overall length.

(33) ‘Foreign fishing vessel’ means any fishing vessel
other than a local fishing vessel.

4 ‘Foreiagn party’ means

non-citizen to an

access adreement or a party to an access agreement that
is at least twenty percent foreign-owned.

(35) ‘Foreign recreational fishing’ means fishing using
a foreign fishing vessel for recreational or sport

purposes.

36 ‘Internal waters’ means waters on the landward side

of the baseline of the territorial sea of any island
within the Federated States of Micronesia.

37 ‘Island’ mea a natural

ormed ea of lan

surrounded by water, which is above water at high tide.

3 ‘Local fishi vessel’ means

ishi vessel

wholly owned and controlled by:
{(a) the Government of the Federated States of

Micronesia, any State Government or any subdivision

thereof:;

b

one or more natural

9 of 112
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of the Federated States of Micronesia;

(c) any corporation, company, societv. or other

association of persons incorporated or established under
the laws of the Federated States of Micronesia or of any
State and which is wholly owned and controlled by one or
more of the entities or persons described in paragraphs

(a) or (b) of this subsection; and

d) any combination of persons or entities

described in paragraphs (a) through (c) of this

subsection.

(39) *Master’ in relation to any fishing vessel means

the person in charge or apparentlyv in char of that

vessel.

0 ‘Multil ral access agreement’ means access

agreement between a foreign party and one or more
regional parties, to which the Federated States of
Micronesia is party.

(41) ‘Officer’ means any authorized officer or national
police officer, and includes any officer of a vessel or
aircraft used for the enforcement of this act, whether or

no uch officers are offici f the Government of th

Federated_Sta of Micronesia or of one of the four

State Governments or whether or not such vessel or
aircraft is registered in one of the four States.

(42) ‘Operator’ means any person who is in charge of or

10 of 112
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directs or controls a fishing vessel, or for whose direct
economic or financial benefit a vessel is being used,
including the master, owner, and charterer.

(43) ‘Owner’ in relation to a fishing vessel means any
person_exercising or discharging or claiming the right or
accepting the obligation to exercise or discharge any of
the powers or duties of an owner whether on his own

ehalf or on behalf of another and includes er W

i h wner join with other person or persons and

any manager, director or secretary of any corporate body

or company.
(44) ‘Permit’ means any permit issued under this title

or an access agreement entered into pursuant to this

title.

45 ‘Person’ means any natural person or business

enterprise and includes, but is not limited to, a

corporation, partnership, cooperative, association, the
Government of th dera es Micronesia, the

Government of any of the four States, or any political
subdivision thereof, and any foreign government,
subdivision of such government or other entity.
(46) ‘Recreational fishing’ means non-commercial fishing
for leisure or relaxation and may include sport fishing.
(47) ‘Region’ means that area of land and ocean which
falls within the jurisdiction and sovereign rights of the

11 of 112
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member countries of the South Pacific Forum Fisheries

e

c

whose h

uarters are located in Honiara

Solomon Islands, and includes high seas areas within such

area

nd for the

urposes of data collection al

means

that area of the Western and Central Pacific Ocean which

S

wi

t jurisdiction

nd sovereign rights of the

member countries of the South Pacific Commission located
in Noumea, New Caledonia, and ‘regional’ shall have a

nding meaning.

coryr

(48) ‘Regional access license’ means a regional access
license issued to any fishing vessel of a party to a
multilateral access agreement or fisheries management
agreement, in accordance with such agreement.

(49) ‘Regulation’ or ‘Regulations’ means any regulation
which may be promulgated by the Authority pursuant to

this act.

)

‘Related activities’

(a) transshipment;
(b) refueling or supplying fishing boats selling
or supplying fishing equipment or performing either

activity in support of fishing; and

c

on-shore storin

in relation to fishin

uvin

Y _processin

means:

fish or

fish products from the time they are first landed.

51

‘Secretary’ means th

sti

C
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(52) ‘Sell’ includes exchanging any fish or fish product

or other thing for cash or for anything which has value

or which can exchan r h rtering.
(53) ‘Stock of fish’ means a species, subspecies or
other category of fish identified on the basis of

r ical, scientific echnical, recreational an
conomic characteristics which reate unit
for purposes of conservation an n

(54) ‘Subsistence fishing’ means fishing by a citizen or

a resident substantially for personal consumption, and

. .

does not include any fishing resulti or intendin r

.

appearin result, directl irect in sellin

or trading any fish which m e taken durin he fishi

operations.

(55) ‘Transshipment’ means the transfer of any or all
fish or fish products to or from any vessel or aircraft
for the purposes of transporting such fish or fish
products elsewhere.

5 ‘United Nations Agreement’ means the agreement for
the implementation of the provisions of the United
Nations Convention on the Law of the Sea of 10 December
19092 relatin o the conservation and management of
straddling fish stocks and highly migratory fish stocks.

(57) ‘United Nations Convention’ means the United
Nations Convention on the Law of the Sea, 1982.

13 of 112
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or other powered land convevance.
(59) ‘Vessel’ means any boat, ship, canoe or other water

going craft.”

Section 5. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 103 of chapter 1 to read as follows:
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“Section 103. Fishing permits required - commercial. No

domestic fishin domestic based fishin commercial

pilot fishing, foreign fishing or such other fishing or
related activity as may be prescribed is permitted in the
exclusive economic zone unless it is in accordance with:
1) a vali nd applic rmit 3 d_under
authority ggnfgrrgd by this title; or
(2) a valid and applicable license issued by an

administrato suant to ilat ess reement

entered into pursuvant to section 107 of chapter 1 of this

title.”

Section 6. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 104 of chapter 1 to read as follows:

“Section 104. Fishing permits required - non-commercial.

No scientific research, training or foreign recreational
fishing is permitted in the exclusive economic zone
unless it is in accordance with a valid and applicable

14 of 112
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Section 7. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 105 of chapter 1 to read as follows:
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“Section 105. Related activities. No related activities

are permitted in the exclusive economic zone unless any

such activity is in accordance with this title, and such

conditions as may be required in writing by the Authority
or prescribed by regulation.”

Section 8. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 106 of chapter 1 to read as follows:

“Section 106. Authority may enter into access

agreements. The Authority is authorized to negotiate and

enter into access agreements on behalf of the Government
of the Federated States of Micronesia in accordance with
this title. Suc reeme m a he Authority's
discretion, include provisions, inter alia, to:

(1) rebate such access fees, in accordance with section
402(2) of this title, as the Authority deems appropriate
at_the end of the licensing period where the operator of

n icable vessel participated in shore-based
developments or otherwise made a substantial contribution

to the development of the fishing industry of the
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(2) issue permits valid for up to one vear in

accordance with this title and an icable access
agreement.”
Section 9. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 107 of chapter 1 to read as follows:
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“Section 107. Authority may enter into fisheries

management agreements.

1) Notwithstandin her provision of this titl
the Authority is authorized to enter into fisheries
management agreements. Such agreements may, at the

Authoritv's discretion, in de the followin rovisions

inter alia:

authorization of a person od r
organization to perform functions required by a
multilateral access agreement, including, but not limited
to, the allocation, issuance and denial of fishing

licenses valid in the region or part thereof, including

the exclusive economic zone;

b) an server program;

(c) fisheries monitoring and control; and

(d) any other matter relating to fisheries

man t

(2) For the purpose of giving effect to a multilateral
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access agreement or fisheries management agreement, the

Authority may, in writing:

(a) exempt anv foreign fishing vessel, holding a

valid fishing license issued pursuant to a multilateral

access agreement, from any reguirement of this title

which is inconsistent with the terms of such agreement;

(b) implement the establishment of closed areas,
closed seasons and such other management measures as may
be agreed upon pursuant to a fisheries management
agreement;

(c) authorize observers designated under an

bserver program entered into pursuant to section
1 £ is section to:
(i) enforce the provisions of this title and
any fisheries access agreement or fisheries management

agreemen behalf o he Federated States o

Micronesia; and

ii erform s ie nd responsibilities

as may be required by such agreement:
(d) prescribe or otherwise reguire the conditions

to be observed by operators of foreign fishin ssels

exempted under paragraph (a) of this subsection;:
(e) prescribe or otherwise require the conditions

to be observed by citizens and operators of fishin

vesgels registered in the Federated States of Micronesia

17 of 112
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for fishing outside the exclusive economic zone, in
accordance with any access agreement or fisheries
management agreement to which the Federated States of
Micronesia may be party.

(3) Standing in the Supreme Court of Micronesia shall
be afforded any authorize fficer or authorized
observer designated under a fisheries management
agreement entered into pursuant to subsection (1) (b) or
(c) of this section to bring action against any person or
fishing vessel for any act or offense that is actionable

under the laws of the Federated States of Micronesia or
is a violation of an access ree o} isherie

management agreement pursuant to which the observer was
authorized which has occurred in the exclusive economic

zone_ o e hi seas, notwithstandi the tio i f

the observer.”

Section 10. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 108 of chapter 1 to read as follows:

“Section 108. Conservation, management and sustainable

use of the fishervy resources.

(1) The Authority shall ensure the long-term
conservation and sustainable use of the fishery
resources, and to this end shall adopt management
mggsgfeg which promote the objective of optimum
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(2) The Authority shall ensure that such management
measures are base n_the S ientific eviden

vai le and designed to maintain or restore stocks at

levels capable of producing maximum sustainabl ield, as
ualified by relevant environmental an nomic factor
and taking into account fishing patterns, the

interdepe o} tocks an enerally recommended

international minimum standards.

(3) The Authority shall apply the precautionary
approach at no less standard than set by criteria in the
United Nations Agreement or any other fisheries

a ment agreemen

4) The Authority shall, as appropria opt and
apply the following general principles in relation to
fisheries management:

(a) assess the impacts of fishindg, other human
activities an nvironmental factors on target s ks an
species belonging to the same ecosystem or associated
with or dependent upon the target stocks:

adopt, where nece r onservati and
management measures for species belonging to the same
ecosystem or associated with or dependent upon the target
stocks, with a view to maintaining or restoring
populations of such species above levels at which their
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reproduction may become seriously threatened:

c) minimize pollution, waste iscards, bv-catch

lost or abandon ear, catch of non-tar ies_an

impacts on associated or dependent species, in particular

endangered species, through measures including, to the

extent practical, the develo nt and use of selective

environmentally safe and cost-effective fishing gear and
technigues;

{(d) protect biodiversity in the marine
environment;

{e) take measures to prevent or eliminate over
fishing and excess fishing capacity and to ensure that
levels of fishing effort do not exceed those commensurate
with the sustainable use of fishery resources:

(fY take into account the interests of artisanal
and subsistence fishermen:

(g) collect and share, in a timely manner and in
accordance with fisheries management agreements and
international law, complete and accurate data concerning
fishing activities on, inter alia, vessel position, catch
of target and non-target species and fishing effort, as
well as_information from national and international
research programs;:

(h) promote and conduct scientific research and

develop appropriate technologies in support of fishery
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conservation and management;

(i) implement and enforce conservation and
management meas s _through effective monitorin n
control and through support for and collaboration with
the FSM maritime surveillance program.

(5) The Authority mayv determine the total allowable

level of fishing with respect to any stock of fish

subject to the provisions of this title or as provided in

a fisheries management agreement entered into in
accordance with this title, and in so doing shall take

into account the requirements in subsections (1) through

4 f this s ion,

6) The Authority may determine participatorv rights in

the fishery, such as allocations of allowable catch or

levels of fishing effort. Allocations of such

participatory rights:
(a) shall be made first to domestic fishing
vessels, then to domestic based fishing vessels or

vessels fishing pursuant to a fisheries management

agreement, with any remaining allocations to foreign

fishing vessels:

b) may include restrictions as to vessel tvpe

gear tvpe, seasons of operations, areas in which the

fishing can take place, or anv other restriction relevant

to ﬁiéhgries conservation and management.
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(7) The Authority shall, in respect of highly migratory
fish stocks which occur both in the exclusive economic
zone and in the high seas, and without prejudice to the
sovereign rights of the Federated States of Micronesia
within its exclusive economic zone, have authority to
cooperate with foreign States fishing on the high seas in
respect of such stocks for the purpose of achieving
compatible conservation and management measures in

C ce wi

United Nations Agreement, and in

doing shall take into account:
(a) the conservation and management measures
adopted and applied in the exclusive economic zone, and

ensure that measures

stablished in respe f h

stocks for the high seas do not undermine the

effectiveness of such measures:

revi

ly agreed me

ur established and

applied for the high seas in accordance with the United
Nations Convention with respect to the same stocks by

ederated States

on the high seas:

f Micronesia

nd foreign States fishin

(c) previously agreed measures established and

applied in accordance with the United Nations Convention

with respect to the same stocks by a sub regional or
regional fisheries management organization or

arrangement;
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(d) the biological unity and other biological
characteristics of the stocks and the relationships

between the distribution of the stocks, the fisheries and

the geographic particularities of the region concerned,

in di the extent to which the stocks occ and are

fis in a s _under national jurisdiction:
(e) the respective dependence of the Federated

States of Micronesia's and the foreign states’ fishing on
the high seas on the stocks concerned;

£f) that such measur do not result in harmful

impact on the living marine resources as a whole.”

Section 11. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 109 of chapter 1 to read as follows:

“Section 109. Application for permit - Contents.

1) Each person entitled to apply for a permit under

this title shall make application on such forms as may be
required by the Authority specifying, inter alia:

a) th a call sign, countr f registration
name and address of the operator, name of the vessel

master, bank reference number:

b) the tonnage, ca i ea e rocessi

equipment and such other pertinent information with
rgspeét to the characteristics of each vessel as the
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Authority may require; and
(c) if applicable, the access agreement under
which such permit is sought.
2) The Authority ma eqguire such additional
information for permit applications as may be necessary
to implement and enforce the provisions of this title.”

Section 12. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 110 of chapter 1 to read as follows:

“Section 110. Application for permit - Review. The

Executive Director, or his designee, shall review each
lication submitt suant to section o) i

title, and may, in his discretion, solicit views from

appropriate persons in the States and hold public

hearings where necessary.”

Section 13. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 111 of chapter 1 to read as follows:

“Section 111. Permit issuance and denial.

(1) The Executive Director shall notify the applicant

of the decision to issue or deny a permit within a

reasonable time of the date of receipt of the
application.

2) The Executive Director may approve the application

on such terms and conditions and with such restrictions
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as he or she deems appropriate.
(3) A permit, or its renewal, may be denied where:
(a) the application is not in accordance with the
requirements of this title;:
(b) the Executive Director is satisfied that
information required to be given or reported under this
title is false, incomplete or misleading:

c) the owner or charterer is subiject

r edin under the bankr C aws of anv jurisdicti

or on reasonable grounds appears unable to meet any
financial obligations which could arise from fishing
activities and reasonable financial assurances determined
by the Authority have not been provided:
the fishing vessel does not meet r ired

safety standards:

(e) the fishing vessel does not bear the required
markings;

{f) an operator of the vessel has contravened or

has committed an offense against the laws of the

Federated States of Micronesia, or the vessel has been

used for contravention of an access agreement; or

{g) the Executive Director determines that the

issuance of a permit would not be in the best interests

of the Federated States of Micronesia.

4) A permit shall be denied:
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(a) where the application is made in respect of a
foreign fishing vessel, and such vessel does not have
good standing on the Regional Register of Foreign Fishing
Vessels maintaine L South Pacific Forum Fisheries
Agency;

b) where there h been failure to satisf

judament or other final determinatio or b C thi

title or an access or fisheries management agreement
entered into pursuant to this title by the operator of
the vessel with respect to which application for a permit
h bee ade ntil such time as the judgment or other
determination is satisfied, and provided that a
subsequent change in ownership of a vessel shall not
affect the application of this provision:

c) where the Executi irector ermines it
would be inconsistent with management measures
implemented in accordance with this title;

d) where the required fees es or other

forms of compensation have not been paid in accordance
with this title and an applicable access agreement:

e) where the Executive Dire r determines that
insurance requirements of this title and the applicable

access agreement are not fulfilled;

(f) authorizing fishing by fishing vessels on,

over or within one nautical mile of the edge of a coral
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reef that is wholly submerged at mean high tide within
the exclusive economic zone, where:
(i) the Executive Director has submitted a

co of the application he FSM ate whose customar
inhabitants have en itionall scribed th
authority to control the fishing over such reef: and

ii) within thir 30 of such

submission, the Governor of the concerned FSM State, on
behalf of either the State Government or the State’s
customary or traditional leadership, has communicated in
writing to the Executive Director its objection to the
issuance of the permit with respect to the reef or reefs

traditionally ascribed to its customarv inhabitants.

(5) No permit shall be issued:

(a) authorizing fishing by foreign or domestic-
based vessels on, over or within one nautic i f the
edge of coral reef that is wholly submerge mean

high tide within the exclusive economic zone:
(b) authorizing fishing using a drift net or other

substantially similar method of catchi fish:;

c) authorizin rift n fishin tivities.

(6) If the Fxecutive Director denies an application
submitted by an applicant, the Authority shall notify

such applicant of the denial and the reasons therefor.

The applicant may then submit a revised application
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1 taking into consideration the reasons for disapproval.

2 The decision of the Executive Director will then be final
3 and binding.”

4 Section 14. Title 24 of the Code of the Federated States of

5 Micronesia, as amended, is hereby further amended by adding a new

6 section 112 of chapter 1 to read as follows:

7 “Section 112. Suspension, revocation or imposition of

8 conditions or restrictions on a permit. If any fishing

9 vessel for which a permit has been issued, pursuant to
10 section 111 of this title has been used in the commission
11 of act prohibited by this title or other licable
12 law, an applicable access agreement, or any permit issued
13 in accordance with this title, or if any fee or civil

14 penalty, criminal fine or other determination imposed

15 under this title has not been paid within thirty (30)

16 days of the due date, the Executive Director shall:

17 revoke such permit with or withou rejudice to _the
18 right of any party involved to be issued a permit for

19 such vessel in any subsequent licensing period:
20 S d such rmit for a perio f time it m
21 deem appropriate; or

22 (3) impose additional conditions or restrictions on any

23 such permit.”

24 Section 15. Title 24 of the Code of the Federated States of

25 Micronesia, as émended, is hereby further amended by adding a new
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section 113 of chapter 1 to read as follows:

“Section 113. Permits - Period of validity.

(1) Subiject to subsection (2) of this section, every

ermit issued or ewed under this title shall nless

earlier canceled or suspended in accordance with this

title, be valid for a period of one vear, or such lesser

ri s ma e specifie nd shall not extend n

the riod of validity of an appli le charter agreeme

or access agreement.

{2) A permit issued or renewed under this title shall
only be valid for the species of fish, the type of
fishing gear or method of fishing, or such other activity
in accordance with this title, as may be specified in the
permit.

(3) Where a fishing vessel which is issued a permit as
a local fishing vessel or a domestic-based fishing vessel
becomes a foreign fishing vessel, the permit shall
automatically terminate.

(4) A permit issued under this title may provide that
it is transferable in accordance with such conditions as

may be prescribed by regulation.”

Section 16. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 114 of chapter 1 to read as follows:

“Section 114. Fees and charges.
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(1) There shall be payable with respect to every permit
issued under this title fees, rovalties or other forms of

compensation.

2) The Authorityv shall determine e rovalties

or other forms of compensation for permits, and other
charges it may require in relation to fishing or related
activities including, inter alia, for observers.

3) In determining the fees for marine ien

research, the A ritv shall take into account a

research plan submitted by the applicant, and the long
term value of such research to the management and
development of any fishery in the exclusive economic

zone.

(4) No permit shall be issued pursuant to this title
unless the requisite fees, royalties, charges and other

rms of compensation have been id in accordance with

this title and an applicable access agreement.”

Section 17. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 115 of chapter 1 to read as follows:

“Section 115, Division of fees received as goods and

services. In the case of fees paid as goods and

services, the Authority shall submit a proposed division
of such goods and services to the Congress of the
Fedgré;ed States of Micronesia for its approval by

30 of 112



7
C.B. NO. ///579'

10

11

12

13

14

15

16

17

18

v 19

20

21

22

23

24

25

resolution while in session, and by the Committee on Ways
and Means of the Congress of the Federated States of
Micronesia between sessions. If the Congress does not
approve or disapprove a division of such goods and
services within sixty (60) days of the submission of a
proposed division of such fees by the Authority, the

proposed division shall be deemed_ approved.”

Section 18. Title 24 of the Code of the Federated States
of Micronesia, as amended, is hereby further amended by adding a new

section 116 of chapter 1 to read as follows:

“Section 116. Reporting requirements.

1) The operator of each foreign domestic-based
fishing vessel issued a permit or which is permitted to
fish pursuant to an access agreement referred to in
section 107 of this title shall:

{a) at all times while the vessel is in the

exclusive economic zone, cause to be maintained in the
Englis angua in ink, a fishing log in fo
su i or approved the Authori nd shall er

the following information relating to the activities of

the vessel on a daily basis:

i e _gear u

(ii) the noon position of the vessel and,
where applicable, the set position and time or the number
of hoéks and sea surface temperature:
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(iii) the species of fish taken and the size
and antit each species by weigh r number as ma
be specified in the form:

(iv) the species of fish returned from the
vessel to the sea, the reason for discard, the guantity
of each species by weight or number as may be specified

in the form; and

v) such other information as the Authorit

may require or prescribe by regulation, or as may be
required by an applicable access agreement or fisheries

management agreement;

(b) report information in a format approved or

supplied by the Authority, by telex or facsimile relating

to the position of, and catch on board, the vessel at the

following times:

(i) at least twentv-four (24) hours prior to

the estimated time of entrv into and departure from the

exclusive economic zone;
(ii) each Wednesday while in the exclusive

economic zone:

(iii) at least twenty-four (24) hours prior to

the estimated time of entry into or departure from port:
and

iv n _entry and depar e from a cl d

area;
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(c) provide such daily information relating to
high seas fishing during the course of a fishing trip
involving fishi in the exclusive economic zone as, an
in the form, the Authority may require pursuant to any
fisheries management agreement and to give effect to the
duty in international law to cooperate in_the
conservation and management of highly migratory fish
stocks: and

(d) certify that information provided pursuant to
subparagraphs (a) through (c) of subsection (1) of this

section is true, complete an ccurate

2) The operator refer o in subsection (1 f this
section shall provide reports required under
subparagraphs (a) and (c) of subsection (1 f thi
secti d st requisi forms to the Au rity b

registered airmail within fourteen davs following the

date of completion of the off-loading operation, or
within seven (7) days of the end of each calendar month's
activities, and within seven (7) days of entry of the
vessel into port at the completion of a trip lasting
longer than fourteen (14) days.

(3) The Authority may reguire, by written notice or
regulation, such other reports as may be necessary for
the conservation and management of marine resources,

including for related activities, and to implement or
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enforce the provisions of this title and any access

agreement or fisheries management agreement.”

Section 19. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 117 of chapter 1 to read as follows:
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“Section 117. Related activities. The Authoritv may by

related activities which take place in the exclusive
economi e an ith spect to rel ivities b
foreign fishing vessels which occur in the territorial
sea or internal waters, may authorize in writing, FSM
States to issue the relevant permits.”

Section 20. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 118 of chapter 1 to read as follows:

“Section 118. Authority may issue State permits. Upon

delegation by an FSM State of its authority to issue any

permit or permits for fishing in the territorial sea or
internal waters, the Authority may issue such permit or

permits and collect fees for fishing in such waters, and

shall transfer any such fees collected to that State.”

Section 21. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 119 of chapter 1 to read as follows:

“Section 119. Authority may appoint authorized
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observers. The Executive Director may appoint, in

writing, any person or class of persons to be an
authorized observer for the purposes of this title, any
access agreement or any fisheries management agreement.”

Section 22. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 120 of chapter 1 to read as follows:
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“Section 120. Information and documentation to be true,

complete and accurate.

1) Ever rson shall promptl ive any information
required under this title, including records of any kin
and information requeste an authorized officer or
other officer or official carrying out duties under this
title.

(2) Any information required under this title shall be
true, complete and accurate, and the Executive Director
shall be notified immediately of any change in
circumstances which has the effect of rendering any such
information or documentation false, incomplete or
misleading.

(3) Any permit, registration or other document required
to be obtained under this title shall be obtained and
held in its original, complete and accurate form as

ire nder this title, and no such document s

altered after its issuance or used by any person other
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1 than its legal holder.”
2 Section 23. Title 24 of the Code of the Federated States of

3 Micronesia, as amended, is hereby further amended by adding a new

4 section 121 of chapter 1 to read as follows.

5 “Section 121. Violation of marine space. No person

6 shall use a vessel for entering or remaining within the

7 exclusive economic zone in violation of any provision of
8 this title or any other law of the Federated States of

9 Micronesia, unless the vessel is entering for innocent
10 passage or force majeure in accordance with international
11 law.”

12 Section 24. Title 24 of the Code of the Federated States of

13 Micronesia, as amended, is hereby further amended by adding a new

14 section 122 of chapter 1 to read as follows:

15 “Section 122. Damage to fishing vessel or gear. No

16 person shall rgcklessly, knowingly or intentionally take,
17 damage or destroy any fish, fishing vessel or fishing

18 gear belonging to another person.”

19 Section 25. Title 24 of the Code of the Federated States of

20 Micronesia, as amended, is hereby further amended by adding a new

21 section 123 of chapter 1 to read as follows:

22 “Section 123. Fish samples. Any person in possession or
23 apparent possession of any fish or fish products shall,
24 when requested by any authorized officer or authorized

25 obsgr&er to take fish samples, immediately give such
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1 reasonable samples as may_be required for the purposes of
2 this title without pavment of an ind for such samples.”
3 Section 26. Title 24 of the Code of the Federated States of

4 Micronesia, as amended, is hereby further amended by adding a new

5 section 124 of chapter 1 to read as follows:

6 “Section 124. Contamination of the exclusive economic

7 zone.”

8 1) No person shall, directly or indirectl

9 contaminate the exclusive economic zone in any way,

10 including by the discharge of any substance or by any act
11 or omission that is likely to cause damage to, or
12 deterioration in, the quality of the marine resources.

13 (2) For the purposes of this section, the following is
14 resumed to be agin

15 (a2) non-biodegradable trash or debris:

16 (b) the discharge of a poison, chemical or noxious
17 substance, including, but not limited to, oil, petroleum,
18 solvents, metals or sewage.”

19 Section 27. Title 24 of the Code of the Federated States of

20 Micronesia, as amended, is hereby further amended by adding a new

21 section 125 of chapter 1 to read as follows:

22 “Section 125. TLiability of operator. In any proceedings
23 under this title, the act or omission of any crew member
24 of a fishing vessel or in association with a fishing
25 vessei, shall be deemed to be that of the operator of
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that fishing vessel.”

Section 28. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 126 of chapter 1 to read as follows:
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“Section 126. Civil liability of officers of companies.

(1) Except as further provided in this section., each

officer of a partnership, corporation, firm, company or

anv other business enterprise engaged in activities

governed by this title shall be personally liable for any

violation of, or offense committed under this title, by

any member or emplovee.

(2) It shall be an affirmative defense to liability
under this s ion r the officer to prove
preponderance of the evidence, that he or she used due

diligence to secure compliance with the title or that the

violation or offense was committed withou h fficer's

knowledge, consent, collusion or collaboration.”

Section 29. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 127 of chapter 1 to read as follows:

“Section 127. Application of other laws. No permit

issued under this title shall relieve any fishing vessel

or its erator or crew of anv obligation or requirement
osed by other laws, including those concernin

navigation stoms, immigration or health nless s
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indicated in those laws.”

Section 30. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 128 of chapter 1 to read as follows:
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“Section 128. Application of laws of foreign States.

(1) It shall be unlawful for any person to import,

export, transport, sell, receive, acquire or purchase any

fish or fish product taken oss d ransported or

sold in violation of any law or requlation of a foreian

State upon implementation. on a reciprocal basis, of a
fisheries management agreement between the Government of
he Federated Stat of Micronesia and su other eign
te or States, in which such ivities a r o)
be unlawful.
2) The Authority shall implement the fisheries
n ment reement describ in subsection (1) of this
section by requlation, and may require, inter alia,
record keeping and reporting for each day of fishing

activi whet the fishing too in the

jurisdiction of the fishery waters or not.”

Section 31. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended, by adding a new

section 129 of chapter 1 to read as follows:

“Section 129. Severability. If anv provision of this

title or amendments or additions thereto, or the
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application thereof to any person, thing or circumstance
is held invalid, the invalidity does not affect the
provisions, application, amendments or additions that can
be given effect without the invalid provisions or
application, and to this end the provisions of this title
and the amendments or additions thereto are severable.”

Section 32. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
chapter 2 entitled “Management Authority”. |

Section 33. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 201 of chapter 2 to read as follows:

“Section 201. Micronesian Maritime Authority -

Established.
1) There is established a Micronesian Maritime

Authority composed of six members appointed as follows:

a) one representative of e SM _State appointed
by the President of the Federated States of Micronesia,
in consultation with the Governor and Congressional
egation of the affected State; PROVIDED we that
no such representative shall also serve as a member of
the Board of Directors of the National Fisheries
Corporation of the Federated States of Micronesia, or any

subsidiary or affiliate thereof, during the term of his

membership on the Authority:
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(b) one representative of fisheries interests from

the private sector appointed by the President of the

Federat States of Micronesia; PROVIDED, howev t
no _such representative shall also serve as a member o
the Board of Directors of the National Fisheries
Corporation of the Federated States of Micronesia, or any
subsidiary or affiliate thereof, during the term of his
membership on the Authority:; and

c) one at-large memb appoi d he Presiden
of the Federated States of Micronesia.

(2) All appointments shall be for a term of two years.
The term of office of each original member shall commence
effective from the date of the first meeting of the
Authority after the effective date of this title. Upon
the expiration of the term of an appointed member, his or
her rights and powers of membership shall lapse and the
executive director shall declare the vacancy and notify
the President of the Federated States of Micronesia in
writing of such vacancy. Vacancies occurring before the
expiration of a member's term shall be filled in the same
manner _as the original appointment for the remainder of

the term of office of the vacancy.

3) The chairman shall be chosen by a maijori vote of
embers of the Authori The Authori shall meet

at_suc ime and place as mayv be desi ted he
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Chairman or by the Authority. The Authority shall adopt

its own rules of procedure an e tions jorit
Section 34. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 202 of chapter 2 to read as follows:

“Section 202. Authority - Requlations.

(1) The Authority shall have the authority to:
(a) adopt regulations. for the management,

devel ent _an ustainable use of fish in the exclusive

economic zone;

{b) conclude and implement access agreements and
fisheries management agreements in accordance with
sections 107 and 108 of this title;

Ac) issue fishing permits in accordance with this
title and any regulations it may prescribe;

(d) adopt regulations in relation to, and
otherwise manage, related activities in accordance with
this title:

(e} participate in the planning and execution of
programs relating to fisheries, or fishing in the
exclusive economic zone in which an FSM State Government

or the Government of the Federated States of Micronesia,

oY anv_agenc r subdivision thereof, has proprietar

interest, direct or indirect, by way of stock ownership,
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partnership, joint venture or otherwise:

f) cooperate as appropriate with other coasta

States in the region and foreign States fishing in the

region and adiacent high seas for the conservation and

management of highly migratory fish stocks:
(g) adopt regulations in relation to fisheries
monitoring and control;
(h) adopt regulations to implement access
reements and fisheries man ment agreemen
(i) adopt requlations relating to compliance by
citizens and fishing vessels of the Federated States of

Micronesia which engage in fishing outside the internal

water territorial sea or exclusive economic zone of the

Federated States of Micronesia with a icable laws of
foreign States or regional fisheries management
organizations and applicable access agreements or

fisheries management agreements.

2) R lations adopted by the Authority shall v

full force and effect of law, and shall be considered an

integral part of this title.”

Section 35. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 203 of chapter 2 to read as follows:

“Section 203. Duties and functions. In addition to the

authority granted in the preceding section, the Authority

43 of 112



C.B. NO. /Z/?g}

TéC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

shall have duties and functions to:

1

rovide technical assistance in the delimitation of

the exclusive economic zone in accordance with section

107 of title 18;

(2) negotiate access agreements and fisheries
management agreements in accordance with sections 107 and

108 of chapter 1 of this title:;

(3) implement by regulation or otherwise as appropriate
access agreements or fisheries management agreements to
which the Federated States of Micronesia is a party:
(4) issue permits for fishing in the territorial sea or

e

a aters of an FSM at S o)

section 119 of chapter 1 of this title:

(5) coordinate and manage fisheries monitoring and
control as required under this title and under
international treaties to which the Federated States of
Micronesia is a party:

6

cooperate in

nd coordinate as appropri with

each FSM State on fisheries management measures in the
exclusive economic zone and territorial sea;

(7) submit its budget and report regarding the
expenditure of its funds to the Congress each regular

session for review; and

ne

ss

r

rform such other duti and functions as ma

ca

out the
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Section 36. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 204 of chapter 2 to read as follows:

“Section 204. Executive director. The Authority shall

e oy a full-time executive director S sing suc
ualificati as may be established he Authority.
The Authori ay employ suc ther staff it ma em
necessary.”
Section 37. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 205 of chapter 2 to read as follows:

“Section 205. Compensation.

(1) Members of the Authority who are neither emplovees
nor officials of the Government of the Federated States
of Micronesia or any FSM State Government shall be
compensated at such rate as may be set in the Rules of
the Authority when actually on the business of the

Authority.
(2) All members of the Authority, including members who
are em ees or officials of the Government of th

Federated States of Micronesia or of any FSM State

Government, shall receive per diem _and travel expenses at

established Federated States of Micronesia rates while on

the business of the Authority.

(3) The executive director shall receive a remuneration
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for his or her services, the amount of which shall be

fixed by the Authority in consonance with the pertinent

rovision current annual budget of th vernment

of the Federated States of Micronesia. The executive

director shall serve at the pleasure of the Authoritv and

shall be ex t from the provisions of the National

Public Service System Act, section 111 et seg. of title

52 of the Code of the Federated States of Micronesia.”

Section 38. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 206 of chapter 2 to read as follows:

“Section 206. Annual report. The Chairman of the

Authority shall report on its activities to the President

of the Federated States of Micronesia, the Speaker of the
Congress of the Federated States of Micronesia, and each
FSM State Governor by December 1 of each year, which
report shall contain a detailed accounting of the
expenditure of funds of the Authority, the number of
permits and licenses issued, the fees, forfeitures and
fines collected, estimates of the effect of the current

level of fishing on the stock of fish in the exclusive

economic zone, and such other information regarding the
i ementation of this title in the preceding fis a

as_the Authority may determine. All departments and
officég of the FSM National Government shall be provided
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copies of the annual report.”

Section 39. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
chapter 3 entitled “Domestic Fishing”.

Section 40. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 301 of chapter 3 to read as follows:

“Section 301. Permits for domestic fishing vessels. The

Authority may require each domestic fishing vessel to
hold a valid and applicable permit for the following

activities, in addition to e reguirements in section

104 of chapter 1 of this title, under such terms and
onditions as rescribed r lation or
otherwise required by the Authority:
(1) fishing on the high seas or in an area designated
by a fisheries management agreement: and
(2) fishing within areas under the national
jurisdiction of foreign States.”

Section 41. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 302 of chapter 3 to read as follows:

“Section 302. Registration fee for domestic fishing

vessels. The executive director mav issue a permit to

ch domestic fishing vessel in accordance wi his

title, after:
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(1) an application has been made in such form as may be
required by the Authority; and

2) su registration the Authorit hall
r ire is paid.”
Section 42. Title 24 of the Code of the Federated States of

Micronesia, as amended, is hereby further amended by adding a new

section 303 of chapter 3 to read as follows:
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“Section 303. Allocation of allowable fishing between

domestic fishing vessels. The Authority shall allocate

that portion of the optimum sustainable yield allocated
to domestic fishing vessels among domestic fishing
vessels, if it determines that unrestricted fishing by

domestic fishing vessels would result in a catch level

xceedi um_su inabl ield. In determinin

the allocation, the Authority shall take into
consideration the extent to which each vessel or operator
of such vessel:

(1) has historically fished in a particular area;

(2) is advancing the development of a fishing industry

in the Fed d St s of Micronesia;
(3) has historically fished for a particular regqulated
species;

(4) submits information for the conservation,

management and development of stocks of fish; and

(5) has traditional rights to fishing in an area; and
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such other factors as the Authority deems appropriate.”

Section 43. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 304 of chapter 3 to read as follows:
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“Section 304. Fishing by domestic fishing vessels on the

high seas or in an area designated by a fisheries

management agreement - Compliance.

(1) Domestic fishing vessels and citizens fishing on
the high seas or in an area designated by a fisheries

management agreement shall:

a) comply at all times with anv applicable law or

agreement and the terms of any applicable permit, and
shall carry such permit on board at all times and produce
it on demand for inspection by an authorized officer or
investigating authority appointed pursuant to a fisheries
man ment agreement; and
(b) give information to an authorized officer or

investigating authority appointed pursuant to a fisheries
management agreement which may be required, including
vesse osition, catches, fishin ear, fishin
operations and related activities in the area of an
alleged violation of such agreement.

(2) The Authority shall establish a national record of
w_mwww
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record on request by directly interested foreign States,
taking into account any applicable laws of the Federg;ed‘
States of Micronesia regarding the release of such
information.

(3) Domestic fishing vessels and citizens are not
permitted to engage in driftnet fishing activities.

(4) The Authority may take such further measures to
implement any fisheries management agreement in respect
to ic fishing vessel m e n s L

Section 44. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
chapter 4 entitled “Foreign and Domestic-Based Fishing and Related
Activities”.

Section 45. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 401 of chapter 4 to read as follows:

“Section 401. Access agreement required. No foreian or

mestic based fishing vessel shall be issue ermit to
ish i exclusive economic zone unless icable
access agreement is in force.”
Section 46. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 402 of chapter 4 to read as follows:

“Section 402. Fees for permits for foreign fishing

vessels and domestic based fishing vessels.
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(1) Fees and other forms of compensation for the right
to engage in fishing within the exclusive economic zone
by foreign and domestic-based fishing vessels shall be
established in access agreements entered into pursuant to
section 107 of this title.

(2) The Authority may accept all or a portion of the
fee paid under an access agreement pending rebate under
such conditions as the Authority may determine in writing
or _as ma e prescribed by regulation, and when the
executive director is satisfied that all conditions have

een me That portion of a fee that is subjec

r shall be held in a separate trust account

maintained by the Secretary of Finance until rebated to
foreian domestic-based fishing vessel or id in
the General Fund, or its successor, pursuant to the terms

of the agreement.”

Section 47. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 403 of chapter 4 to read as follows:

“Section 403. Allocation of allowable fishing among

foreign fishing vessels.

1) The Authoritv m determine th llocati mo

foreign parties of the total allowable level of foreign
fishing which is permitted with respect to any stock of
fish éubject to the provisions of this title.
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(2) In determining the allocation among parties, the
Authority shall take into consideration:

he extent which v 1s of such parties
have complied with the laws of the Federated States of
Micronesia and any relevant access agreements:

(b) whether such parties or their national
governments have cooperated with the Federated States of
Micronesia in, and made substantial contributions to, the
conservation, management and development of fisheries,
fishery research and the identification of marine
resources;

(c) whether such parties or their national
governments undertake to invest in the fisheries sector
in_such a manner as to bring significant benefit to the

Feder d e Micronesia;

d) whether such parties or their national

governments have cooperated with the Federated States of
Micronesia in the enforcement of the provisions of this
title and the regulations issued under its authority,
including flag State enforcement and provision of

information required for the conservation and management
of fish:

e) whether such parties or their national

governments, while in the waters under national
jurisdiction of any foreign State in the region., have
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complied with the terms of any fisheries management
agreement to which the Federated States of Micronesia is

a rtv _and which is implemented in s r foreiagn
State:; and

(f) such other matters as it may deem

appropriate.”

Section 48. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 404 of chapter 4 to read as follows:
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“Section 404. Access agreement - Minimum terms. All

access agreements shall have the following minimum terms:

1) the sovereign rights exc ive fisher
management authority of the Federated States of
Micronesia within the exclusive economic zone shall be
recognized;

(2) the operator and each member of the crew shall
com wit e applicable cess reement his title
all requlations issued pursuant to this title and all
other applicable laws and regulations.

(3) the operator shall:

(a) provide the authorized observer while on board

the vessel, at no expense, with officer level

accommodation, food and medical facilities;

(b) meet the following costs of the authorized

obs er:
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i) full travel costs to and fro he vessel;
(ii) salary:; and
(iii) full insurance coverage:
c) display an rmit or permit number issued fo
any such vessel, pursuant to this title, or any other
docum ion requi by the Authority t e

isplaved, under any access adgreemen i e wheelh

of suc essel ;
(d) ensure that appropriate position-fixing and

identification equipment shall installed a
maintained in working order on ch vessel;
e) ensure that the vessel is marked an

identified in cordance with the FAQ approv Standard

Specifications for the Marking and Identification of
Fishing Vessels;

(f) ensure the continuous monitoring of the
international distress and calling frequency 2182 KHz
HF or the international safety and calling frequenc
156.8 Mhz (channel 16, VHF-FM) to facilitate
communication with the fisheries management, surveillance

a enforceme authorities:

ensure that a recent and -to-date c of
the International Code of Signals (INTERCO) is on board

and accessible at all times;
(h) ensure that the vessel is seaworthy and
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contains ade te life safe equipm and survival gear
for each passenger and member of the crew;
i) e re that ompt direction the

uthorit each vessel will have in lled, maintained

and fully operational at all times on board a
transponder, in accordance with section 510 of chapter 5
of this title, and shall be responsible for all
operational and maintenance costs of the transponder and
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cooperate fully with the Authority in their utilization.
4) The r the cess ement shall:

(a) for the duration of the access agreement,
appoint and maintain an agent resident in the Federated

States of Micronesia, or establish and maintain a company

registered in accordance with the laws of the Federated

States of Micronesia authorized to receive and respond to

any legal pr

issued i he Federated Stat of

Micronesia with respect to the owner or operator of the
vessel, and shall notify the Federated States of

Micronesia of the name and address of such agent or

company, and any communication, information, document,
direction, request or response to, or from that agent or

compan hall be deemed have

received from such owner or operator:

n X

established in an

e

n

ent to Y

d a llocation which m

iven licensin
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with this title;
(c) ensure compliance by each fishing vessel, its
operator and crew members, with the access agreement, all

aws o he derated States of Micronesia and th rm

of the permit; and

d) ensure compliance b ch fishi ssel, it
operator and crew members, with subregional and regional
conservation and management measures for highl igrator

Section 49. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 405 of chapter 4 to read as follows:

“Section 405. Access agreement - Term of validity.

1) The term of validity of an access agreement shall

not exceed ten (10) vears, and may be renewable with the
approval of the Authority according to the following

criteri taki into account performance of th

party during the previous term:
(a) likely compliance with the access agreement
and this title; and

otential economi fits f e F rated

States of Micronesia,

2) Any access agreement whose validi exceeds one

year shall include a provision for annual review by the
Authority.
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3) An ccess eement mav be terminated by th

Authority, according to its terms or upon substantial

non- 1i e h her rty with iremen f

the access agreement or this title.

4) Fishi nder a access agreement ma e _suspend
by the Authority upon a determination by the Authority,
based on the best scientific information in the region,

that continued fishing at current levels would serious

threaten the fish stocks.

5) If fishing is suspended sua o subsecti 4
of this section, the Authority shall make every effort to
accommodate the long-term interests of the party to the
access agreement and shall rebate proportionately any
fees paid for fishing during such suspension.”

Section 50. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 406 of chapter 4 to read as follows:

“Section 406. Related activities - Transshipment.

1) Th era of a foreian or domestic-based fishin

vessel shall;

not transship at sea under anv circumstance

(b) provide seventy-two (72) hours notice to the
Authority of a request to transship any or all of the

fish on board and shall provide the name of the vessel,
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its international radio ¢ sign, its position, the

catch on board by species, the time and port where such

tr shipment is reques occur and an undertakin o
ay all fees required un he laws of the Feder d

States of Micronesia;
(c) only transship at the time and port authorized

for transshipment: and

d) submit full reports transshippi on_suc

s may be requi the Authorit r _prescribed

by regulation.

(2) During transshipment in the Federated States of
Micronesia the foreign party and operator of each vessel
shall comply with all applicable National and State laws
and regulations in the Federated States of Micronesia
relating to protection of the environment, including
without limitation, sewage holding tank requirements.”

Section 51. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
chapter 5 entitled “Enforcement”.

Section 52. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 501 of chapter 5 to read as follows:

“Section 501. Enforcement responsibility. The

Department of Justice shall have primary responsibilitv

for fisheries enforcement, including:
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(1) collaborating with the Authority in the monitorina

and control of all fishing operations within the fishery

waters; and
2) the enforcement of this ti ”
Section 53. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 502 of chapter 5 to read as follows:

10
11
12
13
14
15
16
17
18
\ 19
20
21
22
23
24

25

“Section 502. Appointment of authorized officers.

1) The Secretarv of e Departmen f Justi ma in

writing, appoint any person or class of persons as
authorized officer for the purposes of this title and
such persons shall exercise all powers and privileges

accorde his titl

2) An erson or class of persons mayv be appointed as

authorized officer in accordance with subsection (1) of

this section, pursuant to a fisheries management
agreement or similar cooperative arrangement for purposes
which include:

(a) for an authorized officer of the Federated
States of Micronesia, to perform fisheries monitoring,

r d surveillance functions on behalf of the
Federated St f Micronesia while on a a _vessel or

aircraft of another rtyv: and

or an authorized officer of an r rty t
such agreement, to perform fisheries monitoring, control

59 of 112



Lt

c.B. no. __ /)82

/i’

10

11

12

13

14

15

le6

17

18

v 19

20

21

22

23

24

25

and surveillance functions on behalf of the Federated
States of Micronesia while on board the vessel or
aircraft of that other party.

(3) Any authorized officer is deemed to be an
authorized inspector for purposes of the United Nations
Agreement.

(4) Any officer of the Maritime Surveillance Wing of
the National Police of the Government of the Federated
States of Micronesia shall be deemed to be an authorized

officer for the purposes of this title.”

Section 54. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 503 of chapter 5 to read as follows:

“Section 503. Powers of authorized officers.

(1) For the purposes of enforcing this title, anv

authorized officer may:

oard, remain on r nd arch an
vessel in the exclusive economic zone that he or she
reasonably believes is a fishing vessel, and any fishing
vessel registered under the laws of the Federated States
of Micronesia outside the fishery waters, and stop and
search any vessel, vehicle or aircraft that he or she
reasonably believes may be transporting fish or engaging
in other activities relating to fishing:

(b) require the master or any crew member or other
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person aboard to inform him of the name, call sign and
country of registration of the vessel and the name of the

ma r wner, charterer and crew members:

(c) examine the master or anv crew member or other

erso board about the cargo ontents of holds and
sto e s, vova ivities of the vessel;

make such examination d inquirv as ma

appear necessary concerning any vessel, vehicle or
aircraft in relation to which any of the powers conferred
by this subsection have been or may be exercised and take
samples of any fish or fish product found therein;

(e) require to be produced, examine and take
copies of any permit, logbook, record or other documents

required under this title or concerning the operation of

any vessel or aircraft:

{f) make an entry dated and signed bv him or her

in the logbook of such vessel or aircraft:

r i to be produce nd examine an is

fishing gear or appliance, explosive, poison or other
noxious substance;

h ive direction o _the ster and any crew

member of any vessel, vehicle or aircraft stopped,

boarded or searched as may be necessary or reasonably

X ient r_an urpos ified i his title or to

provide for the compliance of the vessel, vehicle or
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ircraf or master or an rew _member with the

conditions of any permit;
(i) endorse any permit: and
(i) arrest any person who assaults him or her or

any other authorized officer in the exercise of his or

her duties under this title.

2) Where an authorized officer has reasonable arounds

to believe an offense against this title is being or has
een itte he or she may withou warrant:

(a) enter, inspect and search any premises, other
than premises used exclusively as a dwelling house, in
which he or she has reasonable grounds to believe an
offense has been or is being committed or fish have been
taken illegally and are being stored;

(b) stop., enter, search and stay in or on any
vehicle or aircraft which he or she reasonably suspects
of transporting fish or fish products;

(c) take samples of any fish found in any vessel

or vehic inspected or within an remises searc

under this title;

following h suit in rdance with
international law and commenced within the fishery
waters, stop, board and search outside the fishervy waters
any fishing vessel which he or she has reasonable grounds
to believe has been used in the commission of an offense,
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exercise any powers conferred by this title in accordance
with international law, and bring such vessel and all
persons and things on board within the fishery waters:

(e) seize:

i) any vessel (including its fishin ear

ipmen S e nd car vehi ishi ear ets

or other fishing appliances or aircraft which he or she

has reasonable grounds to believe has been or is being
in _th ommissi of an offen or in r f

which the offense has been committed;

(ii) any fish or fish products which he has
reason o believe hav n caught in th
commission of an offense or are possessed in

ntrav ion of this title;

iii) anv logs, chart r othe ument

required to be maintained by this title or under the
terms of any license or other authorization or which he

or she has reasonable grounds to believe show or tend to

show, with or without other evidence, the commission of
an offense against this title; and

vi ny thi whic r she has reasonable

grounds to believe might be used as evidence in any
proceedings under this title:

f) arrest om_h r she ha

reasonable arounds to believe has committed an offense
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against this title.

(3) An authorized officer may, in arresting any person

ishin

vessel which he or she h reas

e

to believe has done any act in contravention of this

itle, use such force as is reas

circumstances to effect the arrest.

4) A wri

hing seized under

An

section _shall be

with law.

en recei

erson arreste

necessarv _in the

11 be given for any article or

his section an he grou

i e shall be stat in _such receipt.

s for such

without a warrant under thi

etained and dealt wi in

ccor e

(6) An authorized officer may, with or without a

warrant or other process:

=

any cour

execu

of competent

warrant or her pr

jurisdiction; and

S iss

(b) exercise any other lawful authority.”

Section 55. Title 24 of the Code of the Federated States of

Micronesia, as amended, is hereby further amended by adding a new

section 504 of chapter 5 to read as follows:

“Section 5

04.

Requirements for seized vessels, etc.

1) Wh

n

vessel i

ized under thi

the master and crew shall take i

itle:

to such port

as the authorized officer shall designate being the

or

ost

nvenient
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(b) the master shall be responsible for the safety

o) e vessel and each rson _on board the vessel
including the crew, himself a thorized offic

until the vessel arrives at the designated port.

2) Tf the master fail r refus t k h eized

vessel to the designated port then an authorized officer
or rson called upon to assist him or her may do so.

(3) If a vessel is taken to port in the circumstances
described in subsection (2) of this section, no claim
whatever may be made against any authorized officer or
the Government of the Federated States of Micronesia in
res o damage, injur loss or death occurrin
while the vessel is being so taken, subject to the
provisions of this title.

(4) The provisions relating to vessels and masters

scribed in subsections (1) to (3) of this s ion
mutatis mutandis to vehicles and aircraft seized in

accordance with this title, and their drivers and pilots
respectively.”

Section 56. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 505 of chapter 5 to read as follows:

“Section 505. Removal of parts from seized vessels, etc.

1) An authorized officer m remove an art or part

from ény seized vessel, vehicle or aircraft held in the
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custody of the Government of the Federated States of

Micronesia for th urpose of immobilizin hat vessel

vehicle or aircraft.

An art or parts removed under bsection (1) of
this ction shall be k safel turn he
vessel, vehicle or aircraft on its lawful lea
custody.

3) No rson shall knowingl osses or_arrange to

tai n art _or remove nder subsection_ (1

of this section or knowingly possess, or arrange to
obtain, or make any replacement or substitute part or
parts for those removed under subsection (1), of this
section or shall fit or attempt to fit any part or parts
or any replacement or substitute part or parts to a
vessel, vehicle or aircraft held in the custody of the
Government of the Federated States of Micronesia.”

Section 57. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 506 of chapter 5 to read as follows:

“Section 506. Duties to authorized observers.

(1) Any person on board any vessel with a valid and
applicable permit, shall permit any authorized observer
to board and remain on such vessel for the purposes of
carryving out his or her duties and functions.

__The er r and each member of the crew of such
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vessel shall allow and assist any authorized observer to:

a) board such vessel for scientifi compliance
monitoring and other functions, at such time and place as
the executive director may require;

b) have full access to and the us facilities

and equipment on board the vessel which the authorized

observer may determine is necessary to carrv out his or

her duties, including:

i) ful cces he bridge, navi ion

charts, fish on board and areas which may be used to

hol rocess, weigh and store fish;

(ii) full access to_the vessel's records,
including its logbooks and documentation for the purposes

of records inspecti d copving:;

(iii) full access to fishing gear on board:; and

(iv) reasonable access to navigation equipment

and radios;

(c) take and remove from the vessel reasonable

samples for the purposes of scientific investigation, and
other relevant information:

ak otographs of the fishi ration
including fish, fishing gear, egquipment, charts and
records, and remove from the vessel h photoaraph r

film as he or she mav have taken or used on board the

vessel;
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taken, in the fishery waters, is unloaded or
transshipped: to remove reasonable samples for scientific
ur es and t ather any information relatin
fisheries in the fishery waters.”
Section 58. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 507 of chapter 5 to read as follows:

“Section 507. Duties to authorized officers and

authorized observers.

1) The master and eac ew_member of anv fishin

vessel, the driver of any vehicle and the pilot and crew
of any aircraft shall immediately comply with every
instruction or direction given by an authorized officer
or authorized observer as appropriate, and facilitate
safe boarding, entry and inspection of the vessel,
vehicle or aircraft and any fishing gear, equipment,
records, fish and fish products.

{2) The master and each crew member of a vessel, driver

vehic and pilot and crew of an aircraft shall take

reasona measures ens ety of a
authorized officer or authorized observer as appropriate
in th e r ce of his or her i

3 e rs ommi n offen who:

a) assault bstructs, resists lays, refu
ardi to, intimidates or fails to take all reasonabl
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measures to ensure the safe f, or otherwise interferes

with an authorized officer or authorized observer in the

e rman

f hi r duti

incites or encourages the erso

assault, resist or obstruct any authorized officer or
authorized observer while carrying out his or her powers
or duties, or any person lawfully acting under the
authorized officer's orders or in his or her aid:

ses threateni la e ehaves i

threatening or insulting manner or uses abusive language
or insulting gestures towards any authorized officer or

authori

ed

erver while i i o)

powers or duties, or any person lawfully acting under an
authorized officer's orders or in his or her aid;

fails t mply with the lawful reguirements

of any authorized officer or observer:
(e) furnishes to any authorized officer or
authorized observer any particulars which, to his

wle

herself

e

£

are false or misleading in any respect:
impersona or falselv represents himself or

n orized officer or authoriz

observer or who falsely represents himself or herself to

rson lawfully acting under an horized officer’

be a

orders

{(a)

his or aid;

resists lawful arrest for any act prohibited
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(h) is in breach of any other duty to an
authorized officer or authorized observer reguired under

this title.

4) For th urposes of subsection (3) of thi ction
r who do not allow any authorized officer X
erson acti nder his or her orders or in his or
e i or an authorized observer to exerci ny of th

powers conferred on such person by this title shall be
deemed to be obstructing that officer, person or

rver.
Ever ers who, bein ter, owner, charterer
agent or company established under ws of the

Federated States of Micronesia of a fishing vessel which

ran rts an authorize ic j tor o) rver

outside the fishery waters and causes him or her to
disembark outside the territory or jurisdiction of the

Feder States Micro i i a ffen an

shall be jointly and severally liable on conviction to a
fine plus all costs of repatriation including board and
lodging while out of the Federated States of Micronesia

and direct transportation to the Federated States of
P_ij gron§§i g ”

Section 59. Title 24 of the Code of the Federated States of

25 Micronesia, as amended, is hereby further amended by adding a new
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section 508 of chapter 5 to read as follows:

“Section 508. Identification of authorized officers and

authorized observers. An authorized officer or

authorized observe when exercising a t owers
conferred by this title, shall on request, produce

identification to show he or she is an authorized officer
or authorized observer under this title.”

Section 60. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 509 of chapter 5 to read as follows:

“Section 509. Protection of authorized officers and

authorized observers. A person who does anv act in

pursuance or intended pursuance of the functions
conferred on him or her by or under this title shall not
be subiject to any civil or criminal liability with
respect to such act, whether on the grounds of want of
jurisdiction, mistake of law or fact, or on any other

round unless r she has acted r omitted to act, in

bad faith without reasonable cause.”

Section 61. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 510 of chapter 5 to read as follows:

“Section 510. Transponders may be required.

(1) The Authority may require, as a condition of
fishing in the exclusive economic zone, that the operator
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of any vessel:

(a) installs on such vessel, at its own expense, a
transponder designated by the Authority:

maintains such tran de

workin

order at all times while in the fishery waters or such

r

C

o)
by _the
transmi

h

may be

reed or design

ensures that anv information

r

n

a

ri t e transmitted by the tran

continuous

the designated receiver.

(2) For the purposes of this title, a transponder,

which m

commun i

a

0 be referr

r, means any device

accurately an

r _machin

£f

e

r ir

nder is

ivel o)

to as _an _automatic location

a

fishing vessel as a condition of its permit or access
agreement, which transmits, whether in conjunction with
another machine or other machines, elsewhere or not,

information or data concerning the position, fishing and

uch other activities of the vessel m

Y

ir

(3) The information or data concerning the vessel's

osition and fishin

activities referr

in

s ection

(2) of this section mav be fed or input manually into the

ran

onder or automaticall

rom machin

rd the

vessel or ascertained by the use of the transponder

transmissions in conjunction with other machines.

1)

An

achine:
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(a) aboard a vessel automatically feeding or

inputtin it fixing information or in a
transponder shall be judicially recognized as notoriously
accurate;

b) used in conjunction with a transponde o) e

r e of ascertaining or obtaining informatio

need not be judicially recognized as notoriously
accurate.
(5) All information or data obtained or ascertained by
he use of a transponder hall be presume s th

contrary is proved, to:

(a) come from the vessel so identified:

(b) be accurately relaved or transferred: and

(c) be given by the master, owner and charterer of
the fishing vessel; and evidence may be given of

information and data so obtained o scertained whether

from a printout or visual display unit.

e presumption in ion of this ction

shall apply whether or not the information was stored
before or after any transmission or transfer,

7 erson m iv certificate stating:
a) his or r_nam ddress and official
position;
b) that he or she i mpete r h

rintout or visual displa nit of anv machine ¢ ble of
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obtaining or ascertaining information from a transponder;
(c}) the date and time the information was obtained

or ascertain from the transponder and th ils

thereof;

he name and c i of the vessel on which

the transponder is or was located as known to him or her
or as ascertained from any official register, record or
other document; and

{e) a declaration that there appeared to be no
malfunction in the transponder, its transmissions or
other machines used in obtaining or ascertaining the
information.

Section 7 of chapter of this titl hall 1

to c i fi iven under this s ion as if it ha

been a certificate given under section 606 of chapter 6
of this title, and any reference therein to section 606
of this title shall be read as a reference to this

section.

9) An erson who intentionall recklessly or

unintentionally destroys, damages, renders inoperative or
otherwise interferes with a machine aboard a vessel which
automatically feeds or inputs information or data into a
transponder, or who intentionally feeds or inputs
information or data into a transponder which is not
officially required or is meaningless commits an
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Section 62. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 511 of chapter 5 to read as follows:
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“Section 511. Establishment of fisheries enforcement and

development fund.

(1) A special fund shall be established called the
Fisheries Enforcement and Development Fund into which the
following sha deposited:

(a) all civil and criminal fines and
administrative penalties, except for litigation costs
recovere the FSM Government;

(b) all criminal and civil fines and proceeds of

o itur lle the Government of the Federa

States of Micronesia; and

(c) 0% of all access fees collected in any given
year.
2) The Fisheries Enforcement and Deve ent Fun
shall be:
administer b he Presi he F rate

States of Micronesia:;
(b) subject to standard auditing procedures:

(c) used to contribute to fisheries monitoring and

control operations and as practicable such other
management activities of the Authority as the executive
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e r may designate, includin inter alia rainin
and research.”

Section 63. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by renumbering
chapter 6 as chapter 9 and renumbering chapter 7 as chapter 10. The
component sections of the said chapters are hereby renumbered
accordingly.

Section 64. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by enacting a new
chapter 6 entitled “Jurisdiction and Evidence”.

Section 65. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 601 of chapter 6 to read as follows:

“Section 601. Jurisdiction of the Court.

1 Any_ac r omission commi in av ion

f an f th visions of thi i an erso

within the fishery waters, or outside the fishery waters
by any citizen or person ordinarily resident in the
Federated States of Micronesia, or by any person on
board any fishing vessel registered in the Federated
States of Micronesia, shall be dealt with and judicial

r ings ken as i ch r omission e
place in the Federated States of Micronesia within the

jurisdiction of the Suprem ourt of the Federat

tates of Micronesi
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(2) Where an authorized officer is exercising any
powers conferred on him outside the fishery waters in
accordance with this title, any act or omission of any
person in contravention of any of the provisions of this
title shall be deemed to have been committed within the

fishery waters,

3) Notwithstanding an rovision of her law of

the Federated States of Micronesia, anv informati

complaint with respect to any offense against this title
may be filed at any time within two years of the

discovery of the offense.

4) The Court mav at an im nter restraining order

or prohibitions; issue warrants, process in rem or other
processes: prescribe and accept satisfactory bonds or
other security:; and take such other actions as are in the
interests of justice.”

Section 66. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 602 of chapter 6 to read as follows:

“Section 602. Adjudication proceedings.

(1) The executive director may, after consultation with
and the consent of the Secretary, proceed
administratively against any person or business
enterprise in violation of this title.

(2) The decision to proceed administratively for any
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violation of this title, shall be made within forty-eight

4 hours of the issuance of a notice of violation b
the executive director or his or her designee in
consultation with the Secretary of the Department of
Justice.

If e rs or busi e rprise admits in

writing to the violation, the executive director may
handle this matter under the summary administrative
proceedings provisions in section 603 of this title.

(4) If the person or business enterprise denies the
violation, the executive director shall refer the matter

o th

5

D rtmen f Justice.

If there is a decision to handle the matter in a

adjudicatory administrative procedure, the person upon
whom the notice of violation is served shall be given the
notice of the adjudiggtorg hearing and shall have a right
to appear, be heard, produce evidence and to counsel
retained at his or her own expense.

(6) The executive director shall set an adjudicatory
administrative hearing for the violation within forty-

i

4

hours of the cisi to procee

administratively.
(7) The Authority shall promulgate regulations
regarding the conduct of the proceedings.”

Section 67.

Title 24 of the Code of the Federated States of
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section 603 of chapter 6 to read as follows:

“Section 603. Summary administrative proceedings.

(1) Subject to subsection (4) of this section the
executive director may, where he or she has determined

at _an erson has violated this act and such person has

in writing admitted to having committed such violation

and consented to mmary administrative proceedings after
being fully informed about these proceedings, dispose of
such violation by accepting on behalf of the Government
of the Federated States of Micronesia from such person an
administrative penalty, the amount of which shall not
exceed the maximum fine or penalty required under this
title, plus the fair market value of any fish caught

illegally.

Where mmary administrativ r i hav n

initiated under this title, the person who admits to
having committed the offense under subsection (1) of this

section shall:

a) not engage in fishing or rr t
activity in the fishery waters until the amount of the

penalty has been paid in full; and

(b) be deemed to have consented to any seizure
which took place in accordance with this title in
relation to the offense subject to the summary
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administrativ

roceedings nd to have waiwv

to a probable cause hearing.

3

and void if the full amount

S

ini ativ

ings _shall

f the nalt

any_right

null

eter

by the executive director under subsection (1) or (2) of

hi

section i

not id within thr

a

of

notification of such penalty assessment to the person
subject to the proceedings, and the matter shall be
referred to the Department of Justice forthwith.

(4) In summary administrative proceedings for any
violation, the executive director shall take into account
any report which may be prepared by the Department of
Justice as to the details of the offense or offenses and

applicable fine or penaltv levels

n

n

f e penal in

1 r

n

t hi

section, the executive director may order the release of
any article seized pursuant to this title or the proceeds

of sale of such article on_such conditions as he or she
may determin
6 ummary administrative proceedin for an

viol

ion shall be tisfi n

of money determined by the executive director and
notified in writing, under the signature of all parties,
to the Secretary.

7y

e

ex

ive director may or
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or involved in the offense be seized, confiscated or
forfeited.

(8) Any decision taken or order given by the executive
director pursuant to this section is final and binding.

An rson who en s in fishing or other activi
oscribe subsection f thi ction whi

prohibited from so doing commits an offense.

10) An erson who violates a valid order pursuant to

”

h erms his chapt om its ense

Section 68. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 604 of chapter 6 to read as follows:

“Section 604. Liability for non-payment of penalties.

All pecuniary penalties and all forfeitures incurred or
imposed pursuant to this title, and the liability to

forfeiture of any article seized under the authority

I3

hereof, and all rents, chardes, expenses an es an

11 her sum f mone ble under this title m

sued for, determined, enforced and recovered by suit or

other appropriate civil proceedings i he o) he

xecutive director as the nominal plaintiff: and all such

proceedings shall be deemed to be civil proceedings; and
the fact that a bond or other security has been paid
shall not be pleaded or made use of in answer to or in

stay of any such proceedings.”
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Section 69. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 605 of chapter 6 to read as follows:

“Section 605. Liability for loss or damage. A person

who commits an offense against this title may, upon
conviction, be liable for any loss or damage caused by

h ffens n amoun £ mpensation for h 1

or damage may be awar he Cou restitution in
addition to, and recovered in the same manner as, a
fine.”
Section 70. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 606 of chapter 6 to read as follows:

“Section 606. Certificate of evidence. The executive

director or any person designated in writing by him may
give a certificate stating that:
(1) a specified vessel was or was not on a specified

ate or dates a local fishing vessel o reign fishin

vessel;

(2) a specified vessel or person was or was not on a
specified date or dates the holder of any specified
license, authorization or certificate of registration:

3 na n cum is f th ermit
or certificate of registration for a specified vessel or
gersoh and that specified conditions were attached to
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1 such document:;
2 (4) a particular location or area of water was on a
3 specified date or dates within the fishervy waters, or

4 within a closed, limited, restricted or in any other way
5 controlled area of the fishery waters, or an area of the

6 fishery waters subject to specified conditions:
7 5) an a ed chart shows the ndaries o

8 specified date or dates of the fishery waters,
9 territorial sea, closed or limited areas or other areas

10 or zones delineated for any specified purpose:

11 6) a particular item or piece of equipment is fishin
12 gear;

13 (7) the cause and manner of death of or injury to any
14 fish:

15 (8) an appended document is a true copy of an approved
16 charter agreement., an access agreement or fisheries

17 management adreement:

18 9 1)l sign, name or number is th £ d
_19 under any system of naming or numbering of vessels to a
20 particular vessel; or

21 10) a rticular siti or catch report, a c f
22 which is appended, was given in respect of a specified
23 vessel.”

24 Section 71. Title 24 of the Code of the Federated States of

25 Micronesia, as amended, is hereby further amended by adding a new
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section 607 of chapter 6 to read as follows:

“Section 607. Validity and procedures for certificates.

1) Unless the contrary is pr a_documen
u i rtifi iven under s i 606 o
this title shall be deemed to be such a certificate and
to have been duly given.

2) Where a certificate issued under section 606 of
this title is served upon a defendant seven (7) or more
days before its production in court in any proceedings
under this title, the certificate shall, unless the
contrary is proved, be sufficient evidence of all the
facts averred in it.

(3) Where a certificate issued under section 606 of
this title is served upon a defendant fourteen (14) or
more days before its production in court and the
defendan n within seven (7 s of t d f
service, serve notice of objection in writing upon the
prosecutor, then the certificate shall, unless the court

finds the defendant is unduly prejudiced by any failure
to objec e conclusive proof of all the f verred
in it.

4) Where jection is notifi nder ection

(3) of this section the certificate shall, unless the

contrary i roved e sufficien vidence the

facts averred in it.
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(5) Any certificate issued under section 606 of this
title shall be entitled ‘Certificate Made Under Title 24,
section 606’.

(6) Any omission from or mistake made in any
certificate issued under section 606 of this title shall
not render it invalid unless the Court considers such
omissio r mistake is material to any issue in the
proceedings concerned, or the defendant is unduly
prejudiced thereby.

(7) Where in any proceedings a certificate made under
section 606 of this title is produced to the Court, the
prosecution shall not be obliged to call the maker of the
certificate and the Court shall, where material, rely on
the facts therein unless the contrary is proved.”

Section 72. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 608 of chapter 6 to read as follows:

“Section 608. Certificate as to the location of a

vessel.

1) Where in an ro dings this titl he plac
or area in which a vessel is alleged to have been at a
particular date and time or during a particular period of
time is material to an offense char e a or
area stat in a certificate given an a riz

offiée; or authorized observer shall be evidence, unless
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the contrary is proved, of the place or area in which the

ess was at the an ime or during the period of
tim ed.
(2) An authorized officer shall in any certificate made
Quréugng to subsection (1) of this section state:
(a) his name, address, official position, country
of appointment and provision under which he is appointed;

b he name and, if own, call si of t
fishing vessel concerned:
C he date and time or period i he vesse

was in the place or area:;

(d) the place or area in which it is alleged the
vessel was located;
e) the position fixing instrumen sed fix
he e or are ted in subsecti 2) (d f this
section and their accuracy within specified limits;
f) a declaration that he check he position
strument re able time n fter
they we used to fix th sition a hey appeared

be working correctly: and

if a position fixing instrument which i (o)
judicially recognized as notoriously accurate or a
designated machine is used, a declaration that he checked
the instrument as soon as possible after the time

concerned against such instrument.
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{3) Section 607 of this title shall apply to a
certificate given under this section as if it had been a
certificate given under section 606 of this title and any
reference therein to section 606 of this title shall be
read as _a reference to this section.

(4) For the purposes of this title ‘authorized officer’
shall include surveillance officers and those charged
with similar responsibilities in other countries.”

Section 73. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 609 of chapter 6 to read as follows:

“Section 609. Photographic evidence.

1) Wher otograph is taken of anv fishing or
related activity and simultaneously the date, time or

position from which the photograph is taken are
superimposed upon the photograph then it shall be
presumed, unless the contrary is proved, that the
photograph was taken on the date, at the time or in the

osition so appearing.

2) The S tion set out in subsection (1) of this

section shall arise only if:

(a) the camera taking the photograph is connected
directly to the instruments which provide the date, time
and position concerned; and

{b) the photograph was taken by an authorized
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officer or an authorized observer.

An uthorized officer or thorized o rver wh

takes a photograph of the kind described in subsection
(1) of this section may give a certificate appending the
photograph stating:

(a) _his or her name, address, official position,
country of appointment and authority under which he or
she is appointed:

(b) the name and call sign, if known, of any
fishing vessel appearing in the photograph:

¢} the names of the camer wa or clock or
other instruments supplving the date and time and the

position fixing instrument and a declaration that he
checked those instruments a reasonable time before and
after the taking of the photograph and that they all
appeared to be working correctly:

(d) the matters set out in subsection (2) (a) of

this section:

(éf the accuracy of the fixing instrument used
within specified limits:

(f) the maximum possible distance and the

direction of the subiject of the photograph awa 0 e

camera at the time the photograph was taken.

4) Section 607 of this ti shal 1

certifiga;g given under this section as if it had been a

89 of 112



T
C.B. NO. ///?9/

certificate given under section 6 of this title and an

reference therein to section 606 of this title shall be

re S a e to this s ion.”
Section 74. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 610 of chapter 6 to read as follows:
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“Section 610. Presumptions.

{1) All fish found on board any fishing vessel which
has been used in the commission of any offense under this
title shall be presumed to have been caught during the
commission of that offense, unless the contrary is
proved.

2) Where, in _any legal proc in under this title
the place in which an event is alleged to have taken
a a tated i relevan ntry in th
logbook or other official record of any enforcement
vessel or aircraft as being the place in which the event
MM@M__@_@&JMQWMMM

event took pla unless the contrary is proved:; an
b rima facie evidenc f an entrv in a lo k
or other official record of an enforcement vessel ©

aircraft mav be given by the production of a written copy

or extra f the entry certifi n _authorized

fficer a tru T curate extra
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3) W e, in anv lega eedings relati to a
ense under this title, an a ized officer gives

evidence of reasonable groun to believe any fish to

which the charge relates were taken in a specified area
of the fishery waters; the Court considers that, in
regar o _th evidence h rounds are reaso
the fish shall be presumed to have been so taken, unless
the contrary is proved.

(4) Where, in any legal proceedings for an offense
under this title, an authorized officer gives evidence of

reasonabl rounds to believe that anv fish to which the

char relat were taken by the e of driftnets; an

the Court considers that, in regard to the evidence, the
grounds are reasonable, all the fish shall be presumed to
have been so taken, unless the contrary is proved.

Where any information i iven regarding a fishin

vesse su to this title or an access agreement in
relation to any fishing activity of a foreign fishing
vessel, i hall be presumed have been given h

master, owner and charterer of the vessel concerned,

nless it i rov it was n iven or authorized e

given by any of them.

6) An ntry in writing o her mark in or on_an

lo r r other document required to be maintain

under this title or used to record the activities of a
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1 foreign fishing vessel shall be deemed to be that of the
2 master, owner and charterer of the vessel.

3 (7) Any position fixing instrument on board a vessel or
4 aircraft used for the enforcement of this title shall be
5 resum to be accurate For the rposes of this

6 section, a position fixing instrument shall mean any

7 device which indicates the location of a vessel,

8 inc in £ not limited to, any satellite navi ion
9 system or global positioning system.”
10 Section 75. Title 24 of the Code of the Federated States of

11 Micronesia, as amended, is hereby further amended by adding a new

12 section 611 of chapter 6 to read as follows:

13 “Section 611. Burden of proof.
14 (1) Where, in anv proceedings under this title, a
15 person is charged with having committed an offense
16 involving an act for which a permit or other permission
17 is r ired, the burden shall be on th rson to prov
18 that at the relevant time the requisite permit or

:A 19 germissiéh was held.
20 2) Where a person is c ed wi h ntravention of
21 section 121 of chapter 1 of this title, the burden shall
22 n_th erson to prove that the information given was
23 true, complete and correct.”
24 Section 76. Title 24 of the Code of the Federated States of

25 Micronesia, as amended, is hereby further amended by adding a new
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section 612 of chapter 6 to read as follows:

“Section 612. Destruction of evidence. No person shall

destro dispose of, conceal, tamper with or abandon an

fish, fish product, fishing gear, net or other fish
appliance, record, document, electric shock device,
explosive, poison or other noxious substance, or any
other thing with intent to avoid seizure or the detection
of an offense against this title.”

Section 77. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by enacting a new
chapter 7 entitled “Forfeiture and Disposition of Seized or
Confiscated Property”.

Section 78. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new
section 701 of chapter 7 to read as follows:

“Section 701. Forfeiture of propertvy.

(1) Any fishing vessel including its fishing gear,
furniture, appurtenances, stores, cargo and aircraft, and
all or pé;t of any fish, fish products, fishing gear,
vehicle or aircraft used in or connected with the

commission of anv act prohibited by this title, and w

any fish seized in connection with the offense have been

sol ro of t le of the fish, shall be

subject to forfeiture to the Government of the Federated
Stateé of Micronesia pursuant to a civil proceeding under
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(2) The Supreme Court of the Federated States of

r

t

esia shall jurisdiction n lication

cretary of e Department of stice on behalf of

the Federated States of Micronesia, to order any
forfeiture authorized under subsection (1) of this

section.

If a judament is entered for th overnment of the

ederated ates of Micronesia in ivil forfei

proceeding under this section, the Secretary of the

Department of Justice shall seize any property or other
interest declared forfeited to the Government of the

Federated States of Micronesia, which has not previously

been seized pursuant to this title.

(4) The forfeited item or items shall be sold and the
proceeds deposited in the Fisheries Enforcement and
Development Fund in accordance with this title, and any
rgmgindg? shall be deposited into the General Fund of the
Fegegg;eQMStates of Micronesia and distributed in
accordance with subsection (5) of this section.

Fif rcent of even m_fines and

forfeitures shall be distribute o_an_FSM State if the

ffense w committed within the territorial jurisdiction

of that State.

(6)

Pending completion of the civil forfeiture
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proceeding, the item or items subject to forfeiture, or
any part thereof, may be released at the discretion of
the Court upon deposit with the Court of a satisfactory
bond, surety or other security at least equal to the fair
market value of the seized property. Exoneration of such
bond, surety or other security shall be conditional upon
return of the released property to the appropriate court
upon order, without any impairment of its value, or by

paving the monetary value of the released property to the

Fisheries Enforcement and Development Fund upon order of

h X Such bond, suretv or her securi shall be

forfeited in the event that anv condition is breached as

shall be determined by the Court, and judgment shall be
recoverable by the Court against the principal of any

re for such br h.

(7) In the event there is an appeal from an order for

forfeiture, the Court may continue any such bond, surety
or other security deposited in accordance with subsection
(6) of this section during the pendency of the appeal and

any retrial or rehearin a or may _require

additional security to be deposited with the Court.”

Section 79. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 702 of chapter 7 to read as follows:

“Section 702. Disposition of seized or confiscated fish
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or fish products.

(1) The executive director or his designee may sell any
perishable fish or fish products which have been seized
or confiscated pursuant to this title. TIf he or she made
all reasonable efforts to sell them but was unable to do

so, or where they are unfit to be sold, he or she mav

dispose of them as he or she may think fit. The proceeds
of any sale shall be deposited in trust with the Court
pending the final disposition of any civil forfeiture

proceeding.

2) The executive director shal otify the owner or

apparent owner of the perishable goods seized of the

sal nd suc wner or his or her nominee m e esen

at the sale.”

Section 80. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 703 of chapter 7 to read as follows:

“Section 703. Disposition of forfeited or seized goods.

(1) Notwithstanding any other provision of this title,

any vessel, vehicle, aircraft or other item order

forfeited pursuant to this title ma dispo of in
such manner as prescribed b aw_after the expiration of
the time provided for the filing of a notice of appeal.

(2) Any vessel, vehicle, aircraft or other item seized

underhthis title, but not forfeited in any legal
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roceedings, mav be held by the Gove ent of the

Federated States of Micronesia until all fines, orders

or costs an enalties impose nder this title have
been paid and, failing payment within the time allowed,
be sold and the balance of the proceeds returned to the
owner or apparent owner in accordance with this title
after deduction of all fines, orders for costs, penalties
imposed under this title and costs of sale.

(3) The proceeds of sale of all forfeited items shall

be deposited into the Fisheries Enforcement and

Development Fund.”

Section 81. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 704 of chapter 7 to read as follows:

“Section 704. Unlawful removal of item in custody.

(1) When any vessel, vehicle, aircraft or other item

held or forfeited under this title has been unlawfully
removed f e custody o e d t S S

Micronesia, it shall be liable to seizure at any time

within the jurisdiction of the Feder ates
Micronesia.

2) No person shall remove any vessel, vehicl
aircraft or ot item held under thi itle in od

whether or not he or she knew_that the vessel, vehicle,

aircraft or other item was held in custody.”
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Section 82. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 705 of chapter 7 to read as follows:
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“Section 705. Liability of the Government for property
in custody. The Government of the Federated States of
Micronesia shall not be liable to any person for any

oss, da e or deterioration in the condition of an
which is in its custody pursuant to this title, and all
costs of maintaining such property while in custody
shall, unless otherwise provided, be borne by the
operator upon a finding by the FSM Supreme Court that

such property was used in or connected with a violation

of this title.”

Section 83. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 706 of chapter 7 to read as follows:

“Section 706. Release of seized goods.

1) The Court ma on application, orde e se of
any fishing vessel, vehicle, aircraft or other items
seized ruant to this title on r i of h bond or
other form of security as it may determine.

2) In determining the v of the bond or other fo

of securityv, the Court shall have regard to the aggregate

amount of the value of the propertyv to be released, an
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estimated total fine or other penalty provided for the

ffenses charged or likely to be charged and the costs

the prosecution would be likely to recover if a
conviction were entered, and may set the value at such
aggregate amount. Tn no case should the bond exceed the
value of the property to be released.

(3) Notwithstanding the provisions of subsection (2) of
this section, the amount determined by the Court under
this section shall not be less than the fair market value
of the propertv to be released or the aggregate minimum
fine or penalty for each offense charged, whichever is
greater.

(4) Where any vessel, vehicle, aircraft or other item
seized is released upon the lodging of a bond or other
form of security under subsection (1) of this section,
the court shall in the order state separately the sums
which are attributable to the property to be released,
the total fine or fines and the likely costs.

5 h‘ elease of any bond or other form of securit
under this section shall be conditional upon:

{a) a finding by the Court that the vessel,
vehicle, aircraft or other item has n een used in or
connected with the commission of an offense against this
title:; or

where the Court finds th he vessel
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vehicle, aircraft or other item has been used in or

connected with the commission of an offense under this

title:

(i) payment in full within 30 days of the

judament of the Court of any fine imposed by the Court

d any costs ordered to be paid b e rt: an

(ii) where the Court so orders, delivery to

the Court of the vessel, including its fishinag gear,

furniture, appurtenances, stores and cargo., and of any

fish ordered to be forfeited without anv impairment of

their value, or payment of the monetarv value thereof as

determined by the Court.

(6) Nothing in subsection (1) of this section shall

require a Court to release any vessel, vehicle, aircraft

or other item if it might be required as an exhibit in

court proceedings or is reasonably required for any

further investigations of offenses against this title.”

Section 84. Title 24 of the Code of the Federated States of
Micronesia, as amenaed, is hereby further amended by adding a new

section 707 of chapter 7 to read as follows:

“Section 707. Holding of seized goods.

1) Anv _ve l, vehicle ircr I her item seize

pursuant to this title or any bond or other security or
net proceeds of any sale in respect thereof shall be held
by ;He Government pending the outcome of any legal
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proceedings under this title or until it is decided not
to file an information or a complaint, and any penalties
imposed under this title have been fully paid.

(2) Where any vessel, vehicle, aircraft or other items

seized under this title, or anv bond, security or net

r of s in res thereof is not forfei or

applied in the discharge of any fine, order for costs or
penalty imposed pursuant to this title, it shall be made
available for collection by the registered owner or his
nominee or, in the absence of such persons, the person
who appears entitled to it.

(3) Where any vessel, vehicle, aircraft or other item
has been released upon the lodging of a bond or security,
an order for forfeiture shall operate as an order for
forfeiture of the bond or security.

(4) Where any vessel, vehicle, aircraft or other item
has been released upon the lodging of a bond or security,
the Court may order any convicted defendant and the owner
of the véésel, vehicle, aircraft or other item concerned,
whether or not he is a defendant, to pay the difference

etween the nd or amou odged in respect o e
forfeited property and the aggregate value of the

forfeited property.”

Section 85. Title 24 of the Code of the Federated States of

25 Micronesia, as amended, is hereby further amended by adding a new
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section 708 of chapter 7 to read as follows:

“Section 708. Application of bond, etc.

1) Anv bon securi or n roceeds of sale held in

respect of any vessel, vehicle o j @) ther ite

shall be applied as follows and in this order:

(a) the discharge of any forfeiture ordered
pursuant to this title;

(b) the pavment of all fines or penalties for
offenses against this title or penalties imposed pursuant
to this title arising out of the use of or in connection
with the vessel, vehicle, aircraft or other item:

(c) the full satisfaction of all costs involved in
maintaining and keeping secure the vessel and its |
equipment during legal proceedings;

(d) the discharge of all orders for costs in

r dings pursuant to this ti i o use
of in connection with e vessel, vehicl aircraft or
other item: d

é r rn rovided in this title.”

Section 86. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by enacting a new
chapter 8 entitled “Violations and Penalties”.

Section 87. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 801 of éhapter 8 to read as follows:
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“Section 801. Prohibited acts.

1 t is awful for an erson_to:

(a) violate any provision, condition or
requirement of a permit or license issued pursuant to

(b) violate any provision of a regulation
promulgated pursuant to this title;

(c) violate any provision, condition or
requirement of an access agreement, including the minimum

terms required in section 404 of chapter 4 of this title

an ny agreeme or arrangement implementing a

multilateral access agreement:

d) refuse or otherwise fail to comply with

reporting requirements pursuant to section 116 of chapter

1 and section 406(1) (b) of chapter 4 of this title;

e) refuse or otherwise fail to give information

obtain and hold a permit, registration or other document
as reguirég by section 120(1) and (3) of chapter 1 of
this title;

(f) provide information reguired under this title
which is not true, complete and accurat s required

sectio 0 f chapter 1 of this titl or knowing or

having reasonable cause to believe that it is false,
incomplete or misleading or refusing or otherwise failing
to inform the executive director of any change in
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circumstances in contravention of section 120(2) of
chapter 1 of this title;

(g} use a vessel for entering or remaining in the
exclusive economic zone in violation of any provision of
this title or any other law of the Federated States of
Micronesia in contravention of section 121 of chapter 1

of this title;

(h) damage a fishing vessel or gear belonging to

ot son _in contravention of ction 122 of cha r

1 of this title;

(i) refuse or otherwise fail to give fish samples
to an authorized officer or authorized observer in
contravention of section 123 of ch rlo is title:

(i) contaminate the exclusive economic zone in
contravention of section 124 of chapter 1 of this title;

(k) import, export, transport, sell, receive,
acquire or purchase any fish or fish product taken,
Qossesseq: transported or sold in violation of any law or
regulatioﬁ of a foreign State in contravention of section

128 of chapter 1 of this title;

1) enga in _transshipme i o vention o
section 406(1)(a), (c), (d) or (2) of chapter 4 of this

title;

m eing a master or crew member of a seiz

vessel, refuse or fail to take a seized vessel to such

104 of 112



t19

C.B. NO. [['82}
1 ort n authorized officer ignates or to ensure the
2 safety of the vessel and each person on board as required
3 by section 504(1) of chapter 5 of this title:
4 n) knowingl ossess or arrange to obtain an
5 part or parts from any seized vessel, vehicle or aircraft
6 in contravention of section 505(3) of chapter 5 of this
7 title:
8 (o) refuse or otherwise fail to comply with the
9 requirements of sections 506 and 507 of chapter 5 of this
10 title which relates to duties to authorized observers and
11 authorized officers;
12 ein authoriz office authorized
13 observer, refuse or otherwise fail to produce
14 identification as required by section 508 of chapter 5 of
15 this title;
16 (g) being an operator of a vessel, refuse or
17 otherwise fail to install, maintain or ensure
18 transmiss&on of information from a transponder as
required by section 510(1) of chapter 5 of this title;
20 (r) refuse or otherwise fail to comply with
21 reguirements of section 510(9) of chapter 5 of this title
22 regarding destruction, etc., of any machine which
23 a matically feeds or i ts information in a
24 transponder, and intentionally feeds or inputs
25 meaningless, etc. information into a transponder;
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(s} engage in fishing or carry out any other

activity in the fishery waters in contravention of

section 2) (a f chapter 6 is title until the
amount of an enalty determined under section 603 of
chapter 6 of this title has been paid in full:

t estro dispose of onceal amper with or
abandon any fish, fish product, fishing gear, net or
other fish appliance, record, document, electric shock
device, explosive, poison or other noxious substance or
any other thing in contravention of section 612 of
chapter 6 of this title;

(u) remove any vessel, vehicle, aircraft or other
item held in custody in contraventi secti 704
of chapter 7 of this title;

(v) knowingly ship, transport, offer for sale,
sell, purchase, import, export or have custody, control
or possession of any fish taken or retained in
gon;rgvgn#ion of this title or any access agreement,
permit ogmgpglicable law;

(w) resist a lawful arrest for any act prohibited
by this title;

{x) interfere with, delay, or prevent, by any
means the apprehension or arrest of another person,
knowing or having probable cause to believe that such
person has committed any act prohibited by this title;
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(v) use any foreign fishing vessel for fishing

within o ile from submerged reefs within the exclusive
economic zone, or within a two mile radius of any fish

aggregating device of the Government, a citizen or any
other body established under the laws of the Federated
States of Micronesia;
(z) engage in driftnet fishing activities in the
fishery waters;
(aa) being the operator of a fishing vessel

entitled to fly t flag of the Federated States of
Micronesia, refuse or otherwise fail uire that such
vessel does not:

(i) fish in waters under the national

jurisdiction of a foreign State unless duly authorized by

the competent authorities of the foreian State or States

concerned;

(ii) engage in driftnet fishing activities in

waters under the national jurisdiction of a foreign

1

State, in the high seas, or in enclosed or semi-enclosed

seas as defined in the United Nations Convention:

(bb) being the operator of a fishing vessel in the

exclusive economic zone efus r otherwise fail t W

all fishing gear in such a manner that it is not readily

available for use in fishing except when such fishing

vessel is in an area in which it is authorized to fish in
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accordance with this title; and

(cc) otherwise violate anv provision of this title.

(2) Tt is unlawful for any fishing vessel to be used

for, and the crew and operator of any fishing vessel to

engage in, commercial or non-commercial fishing or

related activities in the exclusive economic zone without

a valid and applicable permit as required pursuant to

sections 103, 104 or 105 of chapter 1 of this title.”

Section 88. Title 24 of the Code of the Federated States of
Micronesia, as amended, is hereby further amended by adding a new

section 802 of chapter 8 to read as follows:

“Section 802. Civil Penalties.

(1) Anv person who is found by the Supreme Court of the

Federated States of Micronesia in a civil proceeding to

have committed an act prohibited by this title shall be

liable to the Federated States of Micronesia for a civil

penalty.

(2) The amount of the civil penalty shall not exceed

$1,000,000 for acts prohibited under section 507 (3) (a)

and (b) of chapter 5 and section 801 subsections (1) (z),

(1) (aa) (i), (1) (aa) (ii) and (2), of chapter 8, of this

title.

(3) The amount of the civil penalty shall not exceed

500,000 £ acts prohibited under section 801 (1

oaraaiaohs (a), (b)Y, (c) and (d) of this title, regarding
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serio mi reporti of catch; for fishing in a close
area or afte tainin uota, directed fishing for

stock for which fishing is prohibite usin rohibite

fishing gear, and falsifving or concealing the markings,
identity or registration of a fishing vessel: and for

acts prohibited under section 801 (1 aragraphs

(Y, (Y, (@), (r)y, (s), (t), and (bb) of this title.

4) The amount of the civil penal s t e

$250,000 for acts prohibited under section 801 (1),

paraaraphs (1), (u), (v) and (y) of this title.

(5) Unless otherwise provided herein, the amount of the

civil nal hal ex 100,000 for acts
rohibite nder section 80 aragraphs (h m
o) X and (cc) of this title

(6) Unless otherwise provided herein, the amount of the

civil penalty shall not exceed $50,000 for acts

prohibited under section 801(1), paragraphs (e}, (£f),

(i), (n) iand (w) of this title.

(1) Unigss otherwise provided herein, the amount of the

civil penalty shall not exce 10,0 for acts

rohibi nder section 1(1 of this title.

(8) Fach day of a continuing violation shall constitute

a_separat ffens for which a separate penalty shall be

assessed.

(9) In determining the amount of the penalty, the
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1 Supreme Court of the Federated States of Micronesia shall
2 take into account the nature, circumstances, extent and

3 ravi of the prohibited acts committed an with

4 respect to the violator, the degree of culpability, any

5 history of prior offenses, whether any other civil or

6 criminal fine or any imprisonment has been imposed as a

7 result he situation which ha iven rise to is

8 action, whether there are multiple violations which

9 t her constitute a serious disregard of conservation
10 and management measures and such other matters as justice
11 may reguire.

12 Th ecretary of the Department of Justice is

13 authorized to initiate all proceedings under this section
14 and _to_recover the amount assessed as a civil penalty.

15 11) The proceeds of civil penalties shall be deposited
16 into the Fisheries Enforcement and Development Fund.

17 Fifty percent of the proceeds from civil penalties shall
18 then be éig;ribg;gd to any FSM State which may be

% .19 affectedtby the situation which has given rise to this

20 : action.”
21 Section 89. Title 24 of the Code of the Federated States of

22 Micronesia, as amended, is hereby further amended by adding a new

23 section 803 of chapter 8 to read as follows:

24 “Section 803. Criminal penalties.
25 glf A person is guilty of an offense upon conviction if
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he or she commits anv act prohibited by this title.

Nothing in this title shall be interpreted to allow the

abatement a criminal prosecution upo e late

satisfaction of a civil judament or payment of a fine or

other determination pursuant to summary administrative

proceedings under this title.

(2) Unless otherwise provided, all maximum penalties

described in section 802 of this title shall also be
applicable in criminal proceedings in respect of the same

prohibited acts. In addition to any fine, the offender

shall also be punishable by imprisonment for not more

than ten vears, if in the commission of any such offense

the person:

a) uses a dangerous weapon;

b) en es in _con hat ses_bodily injur

to any authorized officer or authorized observer or other
officer authorized to enforce the provisions of this
title; or

(c) threatens any such person with bodily injury.

3) Each day of a continuing violation shall be

considered a separate offense, for which a separate
penalty shall be assessed.

(4) The fines shall be deposited into the Fisheries

Enforcement and_Developme Fund. Fift ercent of the

groceéds from criminal fines shall be distributed to any
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1 FSM State within whose territorial jurisdiction the
2 offense was committed.”
3 Section 90. This act shall become law upon approval by the

4 President of the Federated States of Micronesia or upon its becoming

5 law without such approval.

7 Date: /Q//g’/44 Introduced b
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